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WE present in this number the full text of 
the bill which has passed both branches of 
the New York Legislature, relating to the su- 
pervision of mortgage companies organized 
under the laws of another state. The meas- 
ure awaits only the governor’s signature to 
become a law. 


The bill empowers the superintendent of 
the banking department to issue yearly licenses 
to the companies and individuals specified in 
the act, whereunder they may transact busi- 
ness within the limits of the state. Verified 
statements of condition must be semi-annually 
made to the superintendent ; and before the 
issuance of a license it is the further duty of 
the superintendent to cause a thorough ex- 
amination of their condition to be made. 

The bill as finally passed omits the provi- 
sion which was the subject of much discus- 
sion and change, as to the payment of a 
license fee fixed at a certain sum or a certain 
percentage of capital. 


The bill prohibits the transaction of busi- 
ness in the state by those affected, unless 
licensed, after October 1, 1890. Licensees 
must pay a proportionate share of the ex- 
penses of the department as now required of 
banks. 

The companies affected, before license is- 
sued, are compelled to execute power of at- 
torney to the superintendent to receive ser- 
vice of process in suits by residents against 
them. 


New YorK, May 15, 1890. 


The supervisory powers granted in the act 
also apply to corporations organized under 
the laws of the state who sell, or offer for 
sale, or negotiate bonds or notes secured by 
deed of trust or mortgage of real estate, 
situate outside of the state; but the provis- 
ions of the act do not apply to the trust, loan, 
mortgage, security, guarantee or indemnity 
companies organized under the laws of an- 
other state which now do, or hereafter may 
make the deposit of securities required by 
section 224 of chapter 409 of the laws of 
1882. 


Tue bill of Mr. Stejn in relation to private 
bankers in New York, referred to in a previ- 
ous number, passed the Assembly, but failed 
to go through the Senate before final adjourn- 
ment. Before passing the Assembly, it was 
made the subject of amendment, so that it 
should only apply to private or individual 
bankers in cities of over 250,000 population. 
The Rhodes bill to increase the field of sav- 
ings bank investments met the fate of a 
similar measure last year. 


THE ease with which three New York City 
banks were obtained possession of by a com- 
bination of brokers for the purpose of 
plunder, and the still more recent bank fail- 
ures in Philadelphia and vicinity, have set 
many bankers to thinking that some change 
should be made in the system by which mem- 
bers of the New York Clearing-house Associ- 
ation clear for outside banks. The bank 
which clears for another is responsible to all 
the other banks in the clearing house for all 
certified checks on the bank it clears for, as 
well as all good checks on it, until it has 
twenty-four hours notice that it will no longer 
be responsible. Its liability in all cases 
“ continues until after the completion of the 
exchanges of the morning next following the 
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giving of notice of discontinuance of any 
such agency.” 

After the disclosures of the fraud in con- 
nection with the Sixth National, an amend- 
ment was offered to the constitution of the 
Clearing-house association, which, in sub- 
stance, provided that in the future no bank 
should redeem for any bank not a member of 
the Clearing-house. 

A special committee now have the subject 
in hand, but final report has not yet been 
made. ‘The matter is a very complicated 
one, and just what change, if any, will be 
made is difficult to predict. 


HAVE you ever seen two boys fighting for 
the possession of a thing, not because it be- 
longed to them or they wanted it for themselves, 
but simply that they might have the privilege 
of delivering it to the rightful owner? Such 
a spectacle is more characteristic of boys 
than men, for a man is usually credited with 
more judgment than to waste his time quar- 
reling over a thing in which he has no per- 
sonal interest, and the acquisition of which 
will do him no good. 

The quarrel of the two boys is suggested 
by a New York case, published herein, the 
Corn Exchange Bank, of New York, and the 
Farmers’ National Bank, of Lancaster, Pa., 
being the principals, while six judges sit in 
solemn judgment, four of whom gravely de- 
cide that boy 1, and two think boy 2, should 
have the prize. 

The bone of contention was a sum of 
money in the hands of boy 2 in Pennsylvania, 
which boy 1 in New York, as collecting 
agent, eoveted the possession of. ‘This sum 
of money didn’t belong to either one of 
them, but was the property of one Cameron, 
in Indiana. He had acquired title to it by a 
draft on the fund in his favor, and in order 
to obtain the money, deposited the draft in a 
bank in Indianapolis for collection, indorsing 
it, however, in blank. ‘The latter indorsed it 
for collection to the New York bank, who 
mailed it direct to the drawee in Pennsylva- 
nia. ‘The drawee canceled the draft, and in 
payment mailed its own draft on New York, 
to the order of the New York bank. 
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But while this process of collection was 
going on, the Indiana bank failed, and Cam- 
eron, the owner of the money, knowing that 
he had indorsed the draft in blank and clothed 
that bank with its apparent title, and fearing 
loss should its proceeds reach any sub-agent 
of the insolvent, naturally communicated 
with the Pennsylvania bank as to a stoppage 
of payment, in consequence of which the 
latter’s draft on New York in favor of the 
collecting bank was refused payment. 

As matter of fact, however, the New York 
bank had no lien upon or claim to the pro- 
ceeds as against Cameron, who appeared in 
the case as the undisputed owner. Conse- 
quently, on collection of the money, it would 
have been obliged to have turned it over to 
the receiver of the Indiana bank who, in 
turn, would have had to pay it to the owner; 
and this being so, it would seem that the 
common sense view should have led it to 
have acquiesced in the dishonor of the draft, 
occasioned at the instance of the owner, and 
allowed the Pennsylvania bank to account 
directly to him. 

But no, there must be a law suit and a 
fight, and all the wonderful machinery and 
technicality of the law must be brought to 
the solution of this most weighty problem, 
who between the two banks, the paying and 
the collecting, shall have the privilege of ac- 
counting to the true owner for the money 
which it is conceded belongs to him. 

The New York bank therefore brings suit 
on the dishonored draft. In the trial court 
(one judge) and the general term, the first 
appellate court (three judges), it is beaten. 
With the opinion of four judges that it should 
not recover, it takes the case to the highest 
court in the state, and there, by the judgment 
of four against two, the four judges of the 
lower courts are reversed, and it gains its point. 

The majority and minority opinions, pub- 
lished herein, will make interesting reading 
and afford good examples of how judicial 
minds may differ. The case has been or- 
dered to a new trial, and in the meantime we 
suppose Mr. Cameron is still waiting for his 
‘money. 
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Ir is a little singular that so little is now 
heard from Congress with regard to national 
bank circulation. At the beginning of the 
session different measures relating to the sub- 
ject poured in thick and fast, and great in- 
terest in the matter seemed to exist both in 
and out of Congress. The House Commit- 
tee on Coinage, Weights and Measures got so 
far as to report a bill permitting the issue of 
circulation to the extent of 100 per cent. of 
bonds deposited, instead of go, as at present. 
This called forth an animated discussion, and 
the bill went back to the committee. Since 
then, interest in the subject seems to have 
flagged and the attention of Congressmen 
diverted to other matters, notably the tariff, 
and the silver question. Probably the policy 
is to await the outcome of the silver move- 
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ment, and its effect in increasing the circu- 
lating medium, before again giving serious 
attention to the subject of national bank 
circulation. 


A DECISION of interest to savings banks in 
Massachusetts is reported in this number. It 
relates to the taxation of their deposits. The 
commonwealth sought to include in the term 
“deposits,” which are taxable, not only the 
amount deposited, with interest and dividends, 
which the banks concede, but the guaranty 
fund and the undivided profits, if any there 
are. 

A majority of the court are of opinion that 
the guaranty fund and undivided profits are 
not to be included in the sum on which the 
tax is assessed. 


PAYMENT OF POST-DATED CHECKS. 


Scenr.-—A banking house. 

Time.—Saturday forenoon. 

“‘Can I have the cash on this check to-day ?” 

“No; come around Monday, and if there 
is any balance then, we will pay it.” 

“ But it 1s dated to-morrow, and the law of 
this state makes paper, maturing on Sunday 
or a holiday, payable on the preceding day.” 

“Don’t make any difference. I don’t be- 
lieve it applies to your check. We don’t 
propose to pay any check before its date ar- 
rives, and then have the drawer come around 
and countermand payment or draw out his 
money in the interim. It might be ali right 
in your case, but there are cases where, if 
that happened, we would lose the amount.” 

“Well, there are indorsers on this check, 
and I propose to have it protested to-day.” 

“If you do, you will probably discharge 
them by what you will find to be a premature 
presentment and protest.” 

“On the contrary, I think this check is 
payable now, and that by refusing to pay it, 
you are rendering your bank liable for dam- 
ages at the suit of the check drawer.” 

“ Very well.” 

“Very well.” 

In any state where, by statute, paper ma- 
turing on Sunday or a holiday, is made pay- 


able on the preceding day, the question 
raised by the foregoing imaginary colloquy is 
one of practical importance. Ask any banker 
(and we have obtained the opinion of several), 
and the almost universal answer will be that 
a post-dated check, dated on Sunday or a 
holiday, is not payable and protestable until 
the following day, notwithstanding a statutory 
tule of the character indicated. In one or 
two instances, however, serious doubt has 
been expressed upon the subject. 


In considering this question, whatever con- 
clusions we may reach will, of course, in the 
absence of decision, have the force of opinion 
only, but on all such obscure and doubtful 
points any light, however dim, should be 
beneficial. 


The question presented is one of statutory 
construction. At common law, when paper 
matured on a holiday, a distinction was ob- 
served between that which had, and that 
which had not grace. If the paper carried 
grace, it was held to mature on the business 
day preceding the holiday, but if it was pay- 
able without grace, payment was postponed 





4 THE BANKING 


to the succeeding day. In the case of post- 
dated checks, they were held payable on the 
succeeding day. 

But, superseding the common law,-almost 
every state in the Union has enacted holiday 
legislation, wherein certain days have been 
enumerated as holidays, and the days pointed 
out on which paper maturing on the holidays 
shall be payable. Such legislation has been 
various. In Vermont, the common law rule 
has been perpetuated and it is expressly 
provided by statute that bills and notes which 
are not entitled to grace shall be payable on 
the day after the holiday, and those which 
are entitled to grace on the day before. In 
many of the states all paper maturing on holi- 
days is deferred to the succeeding day, and 
in many others, payment on the preceding 
day is provided for. The inquiry we are con- 
sidering is pertinent only in these latter states, 
for where paper is provided for the succeed- 
ing day, it does not change the common law 
Tule in respect to post-dated checks, which by 
that law were so payable. 

Coming down to the question at hand we 
will cite the statutes of six states,Colorado, In- 
diana, Iowa, Kentucky, Texas, and Wiscon- 
sin, whose legislation is of the character indi- 
cated, whereunder the question will be con- 
sidered. While the practical answer to the 
question in each state must depend upon the 
provisions of the particular state statute, these 
six citations, we believe, are sufficiently typi- 
cal of the statutes of many other states, to 
make the discussion of general value. 

In Colorado, the statute enumerating holi- 
days, and providing they shall be treated as 
Sunday, continues : 

“In case any of the said holidays shall fall 
upon a Sunday, then the Monday following 
shall be considered as the said holiday, and 
all notes, bills, drafts, checks, or other evi- 
dence of indebtedness, falling due or matur- 
ing on either of said days, shall be deemed 
as due or having matured on the day previ- 
ous to the first of said days.” Gen. Stat. Ch. 
50, title “ Holidays.” 

In Indiana, after specifying the holidays, 
the statute provides : 

“ And all notes, drafts, checks or other ne- 
gotiable or commercial paper, falling due or 
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maturing on either of said holidays, shall be 
deemed as having matured on the day previ- 
ous.” Rev. Stat. Sec. 5517. 

In Iowa, the holidays are enumerated and 
the provision is made : 

“ And any bank or mercantile paper falling 
due on any of the days above named, shall be 
considered as falling due on the preceding day.” 
Rev. Code, Sec. 2094. 

In Kentucky, the statute says: 

“Tf any of those days named as _ holidays 
shall occur on Sunday, the next day there- 
after shall be observed as holiday; but bills 
of exchange or other paper may be presented 
for payment or acceptance on the Saturday 
preceding such holiday and proceeded on ac- 
cordingly.” Gen. Stat. Ch. 51, title ‘“ Holi- 
days.” 

In Texas, almost identical with Ken- 
tucky as to the portion quoted, the statute 
reads : 

“Tf any of the days named shall occur on 
Sunday, the next day thereafter shall be ob- 
served as a holiday, but bills of exchange or 
other paper may be presented for payment 
or acceptance on the Saturday preceding 
such holiday and proceeded on accordingly.”’ 
Sayles’ Rev. Stat. Art., 2837. 

And in Wisconsin the statute is as follows: 

“ All notes, drafts, bills of exchange or 
other negotiable paper maturing on Sunday 
or upon any legal holiday, shall be due and 
payable on the next preceding secular day.” 
Sanborn & B.’s Annot. Stat., 1889, Sec. 1684. 

Under these statutes there is little doubt in 
our mind that the common law distinction 
between paper with and without grace is done 
away with, and that all paper enumerated is 
made payable on the day preceding a holiday 
or Sunday. In Colorado and Indiana, the 
statutes specially enumerate checks, a species 
of paper which does not carry grace. In Iowa 
the statute specifies “bank or mercantile 
paper,” and in Kentucky and Texas “ bills of 
exchange or other paper” are made payable 
on the day preceding, while in Wisconsin 
* all notes, drafts, bills of exchange, or other 
negotiable paper,” are so payable. 

These sweeping descriptions leave no room 
for doubt that all the paper described, whether 
entitled to grace or not, when maturing on a 
Sunday or holiday, becomes payable on the 


preceding day. 
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But while the statutes thus quoted govern 
the maturity of paper in general, are post- 
dated checks to be deemed as coming within 
their intent and meaning, or is the maturity 
of such instruments, when dated on a Sunday 
or holiday, still governed by the rules of the 
common law ? 

This whole question is simply one of legis- 
lative intent. 

The argument that they are not touched by 
the statutes cited, would proceed as follows : 

These statutes are not intended to apply to 
post-dated checks, because, until the day of 
their date arrives, they are not presumed to 
exist. ‘The statutes only have reference to 
existing paper which, bearing a previous date, 
falls due or matures on a holiday or Sunday, 
and the preceding day is then pointed out as 
the day of maturity. But the well settled 
legal effect of a post-dated check is that it is 
payable on or after its date; and as it cannot 
be paid on its date, because of no business 
being conducted, its payment must of neces- 
sity be deferred to a subsequent time. It is 
an anomalous instrument to which the stat- 
utes as to paper in general, do not apply. 

And, furthermore, it isand has been the 
custom of banks almost everywhere, notwith- 
standing statutes such as cited, to treat such 
instruments as payable and protestable on 
the following day—never on the day preced- 
ing. Admitting that a custom can never be 
set up in contradiction of the express provi- 
sions of a statute, it is byno means clear that 
post-dated checks are intended to be em- 
braced in the language of the statutes cited ; 
and the existence of such a custom, almost 
universally acquiesced in, co-existent with the 
statute, must be regarded as a public statutory 
construction, by those most interested and af- 
fected, that the statute does not apply to those 
instruments. 

To the contrary, it might be argued thus : 

There is no weight in the contention that 
the statute is not intended to apply because 
the post-dated check is not in existence until 
its date, and, consequently, cannot be paya- 
ble until thereafter. The paper does in fact 
exist before its date, is negotiable, and is a 
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valid obligation in the hands of the holder, 
so tar as the drawer is concerned, prior there- 
to. As an obligation to be met by the bank, 
it is true, it does not mature until its date, 
but the same thing is true of a check dated 
presently, and payable on a futgre date—it is 
not payable by the banker until that date ar- 
rives—yet in this latter case there is no 
question but what, maturing on Sunday or a 
holiday, it would be payable on the day pre- 
ceding. A post-dated check has an existence 
as a negotiable instrument before its date. 
It is dated ahead so that it will not be paya- 
ble out of the drawer’s funds until the date 
arrives, giving him the use of the fund in the 
interim. Having, therefore, an actual exist- 
ence before its date, it must be held to 
mature on its date. Maturing on its date, it 
is reasonable to argue that it, similar to paper 
dated when made, and payable at a future 
date, comes within the language and meaning 
of the statutes which declare that paper 
“falling due or maturing” on Sunday or 
holiday are payable on the preceding day. 

What do the statutes cited specifically de- 
clare on this point? ‘The Colorado statute 
says, “all notes, bills, drafts, checks,” etc., 
“ falling due or maturing” on holidays are 
payable on the previous day ; and the Indiana 
statute likewise includes checks in a similar 
provision. But these statutes can have no 
application to checks as ordinarily drawn 
which are payable on demand on and after 
their date. Such a check cannot fall due or 
mature on a Sunday or holiday. If drawn 
or dated on a business day, it is ‘hen due and 
payable, and if actually drawn and dated on 
a Sunday or holiday, having no previous ex- 
istence, of course the statute would not apply. 
To give the provision as to checks meaning 
and effect, therefore, it is clear that they must 
be either made before, and post-dated on a 
Sunday or holiday, or dated before and made 
payable on such day. Why should we say 
the provision is meant to apply to the latter 
class only, and not, as well, to the post-dated 
checks ? 

In Iowa, “ dank or mercantile paper falling 
due” on holidays is payable on the preceding 
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day. Paper payable at a bank would of 
course include checks, and the only kind of 
check which could fall due or mature on a 
Sunday or holiday, would be one post-dated, 
or future-payable, as before shown. 

In Kentucky, Texas and Wisconsin checks 
are not specifically enumerated, but the broad 
designation of other paper specified in their 
statutes, is, of course, comprehensive enough 
to include checks, and make a post-dated 
check, dated on a Sunday or holiday, payable 
on the preceding day. 

And so, the contrary argument would con- 
clude, the statutes cited intend to and do 
embrace post-dated checks, which, when 
dated on Sunday or a holiday, are payable 
and protestable on the preceding day. 

Viewing the whole subject, it is apparent 
that the question is one of much nicety, on 
which opinions might differ. Furthermore, 
certainty in the rule is of far greater import- 
ance than that it should be decided theoreti- 
cally right. In our mind, for the reasons ad- 
vanced in the argument last given, the in- 
clination is to say that the statutes cited are 
to be construed as applying to post-dated 
checks, and making those instruments, where 
dated on a Sunday or holiday, payable on the 
preceding day. But at the same time, there 
is much force in the view that it is the cus- 
tom, under such statutes, to treat such paper 
as payable on the following day, and it seems 
to us such understanding of the business 
community should be given weight by a court 
in construing those statutes—not as a custom 
in contravention of a statute but as a custom 
existing thereunder and constituting a prac- 
tical illustration of its meaning. 

No court has yet decided this question. It 
is certainly an interesting one. ‘The question 
was submitted to us, and we have briefly pre- 
sented it ; cited the statutes, stated the custom 
and crudely presented the arguments for and 
against. It is unnecessary to go further and 
make any positive statements as to the correct 
rule. What that is, is a matter of much 
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doubt and uncertainty under existing condi- 
tions. Having opened up the subject, we 
would gladly welcome contributions from 
those interested, furnishing arguments and 


reasons in support of one or the other view. 
One thing is certain—and a general discussion 
among contributors and interest aroused 
might lead to this, namely—that a legislative 
enactment having special reference to the 
maturity of post-dated checks, engrafted on 
the already existing law, would be highly 
beneficial. 


NoTE.—To specifically enumerate other states 
as to which the above discussion will equally ap- 
ply, we have, 


Connecticut.—*‘‘ Checks, bills and notes other- 
wise presentable for acceptance or payment on any 
of the said days (holidays or Sunday) shall be 
deemed to be presentable therefor on the secular 
or business day next preceding.” Gen. Stat., 
1888, sec. 1862. 


Illinois. —The statute provides that ‘‘all notes, 
bills, drafts, checks, or other evidence of indebt- 
edness falling due or maturing on either of said 
days (holidays) shall be deemed as due or matur- 
ing on the day previous.” Rev, Stat., ch. 98, 
sec. 17. 


Minnesota.——‘‘ Bills of exchange, drafts, promis- 
sory notes and contracts, due or payable, or to be 
executed on” enumerated holidays ‘‘ shall be pay- 
able or performable upon the business day next 
preceding said days,” and protestable on such 
preceding day ; but notice of dishonor need not 
be given until the following day. Stat. Minn. 
Ch. 23, sec. Io. 


New Hampshire.—‘‘ Bills of exchange, drafts, 
promissory notes and contracts, maturing or to be 
executed on” Sunday or enumerated holidays, 
** are payable and to be executed on the day next 
preceding,” and may be protested on the pre- 
ceding, day, but notice may be given on following 
day. Gen. Stat. 1878, p. 509. 

Rhode Island.——‘‘ It shall be lawful to require 
payment of all notes, checks and bills of exchange, 
due and payable on such holidays (previously 
enumerated, to be made on the secular day next 
previous thereto,” and protest may be made on 
such day. Pub. Stat., p. 344. 
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STOCK COLLATERALS IN KANSAS. 


An important subject which should receive 
consideration at the meeting of the bankers 
of Kansas this month, is the security afforded 
by the pledge of corporate stock, as col- 
lateral toaloan. Will it be necessary, in 
order to protect the stock from seizure and 
sale by a subsequent attaching creditor of the 
pledgor, for the loaning bank to have it 
transferred on the books of the company, or 
will the delivery of the certificate, without 
registry, invest the loaner with a right there- 
to, superior to that of an attaching creditor ? 

In an article in our last number we con- 
sidered this question under the Iowa law, 
finding the rule there to be that a transfer of 
stock in an incorporated company in the state 
is not valid as against attaching creditors of 
the assignor without notice, unless entered on 
the books of the company as provided by the 
statute. A late decision of the Supreme 
Court of Colorado also appeared in that 
number, announcing a similar doctrine. The 
effect of such a rule, wherever existing, is to 
compel every banker or other party loaning 
money upon stock collateral, to obtain a trans 
fer on the books, or else risk the loss of his 
security to a subsequent attaching creditor 
of the pledgor. 

The same law exists in other states, while 
in the states where, probably, stock’ transfers 
occur in the greatest volume, a contrary rule, 
allowing unregistered transferees to hold the 
stock free from the claims of subsequent 
attaching creditors, prevails. ‘This is the 
rule in New York, Pennsylvania, New Jersey, 
and other states. 

Reference is made to the article in our last 
for a brief discussion of the merits of the 
conflicting doctrines, the conclusion being 
reached that sound public policy requires the 
establishment of that rule which will best 
favor the free and untrammeled use of stocks 
as collateral in business transactions, and 
therefore the rule giving an attaching -credi- 
tor precedence over an unregistered trans- 


feree should not prevail. ‘The equities be 
tween the two, also, are all in favor of the 
party who advances money specifically upon 
the faith of the stock. 

In Colorado and Iowa, we have the law 
already settled by the decisions in those 
states. In Kansas, however, so far as we 
can ascertain, there has been no decision on 
the point. The inquiry, therefore, of im- 
portance to Kansas bankers, is whether a rule 
similar to that of Iowa, or one similar to that 
of New York, will be announced when the 
question comes before the courts for de- 
cision. 

The Kansas statute provides as follows: 


“The stock of any corporation created 
under this act shall be deemed personal 
estate, and shall be transferable only on the 
books of the corporation, in such manner as 
the by-laws may prescribe.” Laws 1879, 
Ch. 88. 


In Iowa and Colerado the statutes read, in 
substance, that transfers shall not be valid 
until entered on the books, and under these 
statutes the courts of those states, without 
considering the merit or policy of the rule, 
hold the legislature intended an entry on the 
books in order to make a transfer of stock 
valid as against an attaching creditor of the 
transferer. 

The Kansas statute differs slightly in its 
phraseology, in providing that stock shall be 
transferable only on the books, in such man- 
ner as the by-laws may prescribe. Whether 
the court would hold under this statute that 
an unregistered transfer was not valid as 
against an attaching creditor, is not absolutely 
clear. In New York, for example, notwith- 
standing by the terms of charter or by-law, 
stock is declared to be transferable only on 
the books of a corporation, it has been held 
that such provisions are intended solely for 
the protection of the corporation, and do 
not incapacitate the shareholder from trans- 
ferring the stock and the transferee from 
taking it, without registry, free from the 
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claims of creditors. On the other hand, 
similar provisions have been elsewhere con- 
strued to require transfer on the books in 
order to defeat a subsequent levy; as an 
instance of which the case of Fisher v. Essex 
Bank, 5 Gray (Mass.), 373, may be cited. 
In that case the charter of a bank provided 
that its shares should “be transferable only 
at its banking house and on its books,” and 
the court held that they could not be effectu- 
ally transferred as against a creditor of the 
transferer, who attached them without notice 
of the transfer, by delivery of the certificates 
with assignment and blank power of attorney, 
even if notice of the transfer was given the 
bank before the attachment. Suaw, C. J., 
speakirg of the suggestion that the provision 
as to transfer was intended for the benefit of 
the corporation, and did not prevent an 
unregistered transfer from being effectual as 
against an attaching creditor, said : 

It would seem to us to be going beyond the 
rules of just exposition, to hold that a plain 
provision of statute law, calculated to pro- 
mote the security of important legal rights of 
parties in important particulars, should be 
construed to be a regulation made for the 
convenience and protection of banks. The 
clause itself is too clear to admit of doubt : 
“Shall be transferable only”—that is, capa- 
ble of being transferred; the largest and 
broadest term to express alienation on one 
part and acquisition on the other; and the 
word “only” carries an implication as strong 
as negative words could make it, that is, in 
no other mode. It was not to prescribe one 
mode, leaving others unaffected; it made 
that mode exclusive. 

While the Kansas statute making stock 
transferable on/y on the books has not yet 
been construed by the courts, there is strong 
probability that the construction which would 
be given, would be similar to that in the case 
above cited. Such a construction would 
seem to be the most reasonable and natural 


under the language of the statute. But in so 
announcing a rule making stock transferable 
only on the books, and making an unregis- 
tered transfer subject to be defeated by a 
subsequent attachment, the fault would not 
be with the court. It would only be an- 
nouncing the law as the legislature has made 
it; a law which is against the public interests 
in restricting the free transfer of stock. The 
legislature, then, is the body to be appealed 
to to enact such legislation upon the subject 
as will best meet the wants of the business 
community, and Kansas bankers should con- 
sider this question with a view of influencing 
such legislative action. 

In Iowa, where the court has already con- 
strued the statute, the subject has been 
deemed of such importance by the bankers 
that they have invited the delivery of a spe- 
cial address by one of the leading members 
of the Iowa bar at their annual session in 
June, which will treat of “Stock Collaterals,” 
and embrace, perhaps not only this, but kin- 
dred questions. 

Other questions of importance in connec- 
tion with loans on stock collaterals are whether 
registry is necessary in order to defeat subse- 
quent liens of the corporation on the stock 
for debts of the transferer; and whether the 
transferee in pledge, who does obtain transfer 
on the books, is liable as a stockholder for 
debts. 

Upon the first question, the law would 
seem to be that notice to the corporation of 
the pledge would deprive it from asserting a 
lien for credit afterward extended to the or- 
iginal holder, although the transfer was not 
registered. Upon the last, the registered 
pledgee is liable as a stockholder for debts in 
the absence of statute exempting the holder 
of the stock, as security, from the usual lia- 
bility of the stockholder, and there is none 
such in Kansas. 
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PROTEST BY CASHIER—NOTARY. 


To many of the smaller banks, a question 
of much practical importance is whether the 
cashier, who may be the only official, can 
also act as a notary in the protest of unpaid 
paper held by the bank. We have in pre- 
vious issues, in answer to inquiries submitted, 
always taken the ground that in the absence 
of prohibitory statutes, a cashier who was 
also a notary might legally so act. So 
numerous were the inquiries involving dif- 
ferent phases of the notary’s capacity to act, 
when connected with a bank, or peculiarily 
interested in some way in paper as to which 
his functions were to be exercised, that in 
our March first number we considered at 
length the following questions : 


1. Whether a notary, who was a stock- 
holder in a banking or other corporation 
could take an acknowledgement of a deed 
given by or to the corporation, or protest the 
paper of the corporation. 

2. Whether a notary could protest paper 
owned by him, or acknowledge a deed to 
himself. 

3. Whether a notary, not a stockholder, 
but an employee of a corporation or partner- 
ship, could lawfully take an acknowledge- 
ment of a deed thereto, or protest the paper 
thereof. 

In our present number, we take pleasure 


in referring to a decision by the Supreme 
Court of Wisconsin, wherein the right of a 
cashier to act as notary in making demand, 
protesting, and notifying indorsers, upon pa- 
per held by his bank for collection, is tacitly 
assumed. In suit against the indorsers, ob- 
jection was made that there had been no 
proper demand and notice, but this was on 
the ground that the note was payable at the 
bank and there was no authority in it, or its 
cashier, to act as agent of the holder in 
making demand and protest. The court finds 
such authority to exist and-holds the demand, 
protest, and notice sufficient. The point 
was not raised or considered that, even 
though the bank was the agent for collection, 
the cashier was not the proper party to make 
protest. His capacity so to do is taken for 
granted. 

In this case, therefore, we have judicial 
sanction of the proposition that a cashier of 
a bank may act as a notary in connection 
with paper held by the bank for collection, 
where no statutory prohibition exists. For 
enumeration of the statutes in different states 
either prohibiting cashiers of banks from be- 
ing notaries at all, or debarring them from 
acting as notaries in connection with the 
bank’s paper, reference is made to the article 
in our March tst-issue. 
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claims of creditors. On the other hand, 
similar provisions have been elsewhere con- 
strued to require transfer on the books in 
order to defeat a subsequent levy; as an 
instance of which the case of Fisher v. Essex 
Bank, 5 Gray (Mass.), 373, may be cited. 
In that case the charter of a bank provided 
that its shares should “be transferable only 
at its banking house and on its books,” and 
the court held that they could not be effectu- 
ally transferred as against a creditor of the 
transferer, who attached them without notice 
of the transfer, by delivery of the certificates 
with assignment and blank power of attorney, 
even if notice of the transfer was given the 
bank before the attachment. Snaw, C. J., 
speaking of the suggestion that the provision 
as to transfer was intended for the benefit of 
the corporation, and did not prevent an 
unregistered transfer from being effectual as 
against an attaching creditor, said : 

It would seem to us to be going beyond the 
rules of just exposition, to hold that a plain 
provision of statute law, calculated to pro- 
mote the security of important legal rights of 
parties in important particulars, should be 
construed to be a regulation made for the 
convenience and protection of banks. The 
clause itself is too clear to admit of doubt : 
“Shall be transferable only”—that is, capa- 
ble of being transferred; the largest and 
broadest term to express alienation on one 
part and acquisition on the other; and the 
word “only” carries an implication as strong 
as negative words could make it, that is, in 
no other mode. It was not to prescribe one 
mode, leaving others unaffected; it made 
that mode exclusive. 

While the Kansas statute making stock 
transferable on/y on the books has not yet 
been construed by the courts, there is strong 
probability that the construction which would 
be given, would be similar to that in the case 
above cited. Such a construction would 
seem to be the most reasonable and natural 
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under the language of the statute. But in so 
announcing a rule making stock transferable 
only on the books, and making an unregis- 
tered transfer subject to be defeated bya 
subsequent attachment, the fault would not 
be with the court. It would only be an- 
nouncing the law as the legislature has made 
it; a law which is against the public interests 
in restricting the free transfer of stock. The 
legislature, then, is the body to be appealed 
to to enact such legislation upon the subject 
as will best meet the wants of the business 
community, and Kansas bankers should con- 
sider this question with a view of influencing 
such legislative action. 

In Iowa, where the court has already con- 
strued the statute, the subject has been 
deemed of such importance by the bankers 
that they have invited the delivery of a spe- 
cial address by one of the leading members 
of the Iowa bar at their annual session in 
June, which will treat of ‘Stock Collaterals,” 
and embrace, perhaps not only this, but kin- 
dred questions. 

Other questions of importance in connec- 
tion with loans on stock collaterals are whether 
registry is necessary in order to defeat subse- 
quent liens of the corporation on the stock 
for debts of the transferer; and whether the 
transferee in pledge, who does obtain transfer 
on the books, is liable as a stockholder for 
debts. 

Upon the first question, the law would 
seem to be that notice to the corporation of 
the pledge would deprive it from asserting a 
lien for credit afterward extended to the or- 
iginal holder, although the transfer was not 
registered. Upon the last, the registered 
pledgee is liable as a stockholder for debts in 
the absence of statute exempting the holder 
of the stock, as security, from the usual lia- 
bility of the stockholder, and there is none 
such in Kansas. 
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PROTEST BY CASHIER—NOTARY. 


To many of the smaller banks, a question 
of much practical importance is whether the 
cashier, who may be the only official, can 
also act as a notary in the protest of unpaid 
paper held by the bank. We have in pre- 
vious issues, in answer to inquiries submitted, 
always taken the ground that in the absence 
of prohibitory statutes, a cashier who was 
also a notary might legally so act. So 
numerous were the inquiries involving dif- 
ferent phases of the notary’s capacity to act, 
when connected with a bank, or peculiarily 
interested in some way in paper as to which 
his functions were to be exercised, that in 
our March first number we considered at 
length the following questions : 

1. Whether a notary, who was a stock- 
holder in a banking or other corporation 
could take an acknowledgement of a deed 
given by or to the corporation, or protest the 
paper of the corporation. 

2. Whether a notary could protest paper 
owned by him, or acknowledge a deed to 
himself. 

3. Whether a notary, not a stockholder, 
but an employee of a corporation or partner- 
ship, could lawfully take an acknowledge- 
ment of a deed thereto, or protest the paper 
thereof. 

In our present number, we take pleasure 


in referring to a decision by the Supreme 
Court of Wisconsin, wherein the right of a 
cashier to act as notary in making demand, 
protesting, and notifying indorsers, upon pa- 
per held by his bank for collection, is tacitly 
assumed. In suit against the indorsers, ob- 
jection was made that there had been no 
proper demand and notice, but this was on 
the ground that the note was payable at the 
bank and there was no authority in it, or its 
cashier, to act as agent of the holder in 
making demand and protest. The court finds 
such authority to exist and-holds the demand, 
protest, and notice sufficient. The point 
was not raised or considered that, even 
though the bank was the agent for collection, 
the cashier was not the proper party to make 
protest. His capacity so to do is taken for 
granted. 


In this case, therefore, we have judicial 
sanction of the proposition that a cashier of 
a bank may act as a notary in connection 
with paper held by the bank for collection, 
where no statutory prohibition exists. For 
enumeration of the statutes in different states 
either prohibiting cashiers of banks from be- 
ing notaries at all, or debarring them from 
acting as notaries in connection with the 
bank’s paper, reference is made to the article 
in our March tst-issue. 
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LEGAL DECISIONS. 
a, 


COLLECTION — INSOLVENCY OF 
FIRST BANK—STOPPAGE OF PAY- 
MENT BY OWNER—RIGHT TO 
PROCEEDS AS BETWEEN PAYING 
AND COLLECTING BANK. 


Court of Appeals of New York, Second 
Division, February 25, 1890. 


Corn ExcHANGE BANK v. FARMERS’ Nat. 
Bank oF LANCASTER, Pa. 


A check drawn on defendant bank was indorsed in blank by 
the payee, and left with the H.’s, private bankers, for collec- 
tion, They indorsed it to plaintiff’s cashier for collection 
only, and sent it to plaintiff, their correspondent; and the 
latter in like manner indorsed it to the cashier of defend- 
ant, with directions to remit to plaintiff its proceeds. On 
the day of receiving it, defendant charged the check to the 
account of the drawer, and cancelled it, and at the same 
time drew its sight-draft for the amount, less exchange, 
and mailed it to plaintiff. On the previons day the H.’s 
had failed ; and on the day after the check had been paid 
the payee requested defendant to stop payment of its draft, 
which it did. 

Held, That defendant could not defeat a recovery on the 
draft by plaintiff on the ground that the latter did not hold 
the check for value, and was not entitled to its proceeds 
as against the payee. Brapiry and Brown JJ., dissent- 
ing. 

Appeal from supreme court, general term, 
first department. 

Action by Corn Exchange Bank against 
Farmers’ National Bank, of Lancaster, Pa. 
A judgment dismissing the complaint on its 
merits was affirmed at general term. Plain- 
tiff again appeals. 

John M. Bowers, for appellant. Jefferson 
Clark, for respondent. 


FotteTtT, C.J. In July, 1884, Mary C. 
Melson resided at Lancaster, Pa., where the 
Farmers’ National Bank, of Lancaster, was 
located, with which she kept an account. 
July 9, 1884, she drew a check on this bank 
for $1,871.84, payable to John J. Cameron 
or order, and mailed it to him at Indianapo- 
lis, Ind., who, July 15, 1884, indorsed it in 
blank, and delivered it to a firm of private 
bankers doing business at Indianapolis under 
the name of “ Harrison’s Bank.” ‘The check, 
though indorsed in blank, was in fact deliv- 
ered and received for the purpose of collec- 
tion only. The Corn Exchange Bank was 


the New York city correspondent of Harri- 
son’s Bank, and they exchanged collections, 
and kept mutual accounts; Harrison’s Bank 
being accustomed to draw sight-bills or checks 
against its balance with the Corn Exchange 
Bank. ‘The view we take of this case makes 
it unnecessary to further consider the manner 
in which these accounts had previously been 
kept. July 15, 1884, Harrison’s Bank in- 
dorsed the check to the Corn Exchange Bank 
for collection and credit, and forwarded it 
by mail. It was received July 17th, and 
credited by the Corn Exchange Bank to Har- 
rison’s Bank, reserving, however, the right to 
charge it to Harrison’s Bank if it should be 
dishonored. It was not found by the court, 
nor was it asserted, that the Corn Exchange 
Bank knew, or had the slightest reason to 
suspect, that Harrison’s Bank did not own 
the check, and was acting only as a collecting 
agent for Cameron, or some undisclosed 
owner ; and so the Corn Exchange Bank be- 
came the holder of the check in good faith, 
and could, had it been dishonored, have 
maintained an action thereon for its collec- 
tion. July 17, the Corn Exchange Bank in- 
dorsed the check “for collection and remit- 
tance” to the Farmers’ National Bank, of 
Lancaster, the drawee, with directions to re- 
mit by draft payable in the city of New York. 
July 18th the check was received by the Far- 
mers’ National Bank, of Lancaster, was 
charged to the account of the drawer, Mary 
C. Melson, and canceled. For this service 
the Farmers’ National Bank, of Lancaster, 
charged the Corn Exchange Bank $1.84, and 
on the same day drew its check or sight-draft, 
payable to the Corn Exchange Bank or order, 
on the First National Bank, of New York, 
for $1,870, and mailed it to the Corn Ex- 
change Bank. 

The check was no longer a valid contract. 
The liability of the drawer and indorsers 
thereon was ended, and could never be re- 
stored. ‘The Lancaster bank had legally, and 
in good faith, discharged its duty to the 
drawer, the indorsers, and the holder of the 





THE BANKING 


check ; and the Corn Exchange Bank had 
accepted of the draft of the Lancaster bank 
in discharge of the liability of the drawer 
and indorsers. The Lancaster bank accepted 
of the agency tendered by the Corn Exchange 
Bank, performed the services, and received 
payment therefor. ‘The relation of principal 
and agent was established ; and, in discharge 
of its liability thus assumed, the Lancaster 
bank mailed the draft. July 17, 1884, Har- 
rison’s Bank failed; and on the 18th, but 
after the check had been paid and canceled, 
and the draft given in payment mailed, the 
drawer of the check, Mary C. Melson, and 
the payee, John J. Cameron, requested the 
Lancaster bank to stop payment of its draft, 
which it did, and the draft was dishonored. 
The Corn Exchange Bank brings this action 
to recover the amount of the draft, which the 
Lancaster bank defends on the ground that 
the plaintiff did not hold the check for value, 
and is not entitled to its proceeds as against 
John J. Cameron, the payee. ‘The defense is 


not placed on the ground that it is necessary 
to protect the defendant from any present or 
future liability ; for it is conceded that it has 
exactly performed all of its duties in respect 


to the check. It does not deny that it be- 
came the agent, for a consideration, of the 
Corn Exchange Bank, and promised by its 
draft to pay the plaintiff $1,870. 

By the law of this state, Harrison’s Bank 
was the agent for Cameron, but neither the 
plaintiff nor defendant was his agent; and, 
had either neglected to take the necessary 
steps to collect the check, to Cameron’s in- 
jury, he would have had no right of action 
aganst either, but would have had a cause of 
action against Harrison’s Bank. Adlen v. 
Bank, 22 Wend., 215 ; Montgomery Co. Bank 
v. Albany City Bank, 7 N. Y., 459; Com- 
mercial Bank vy. Union Bank, 11 N. Y., 203 ; 
Ayrault v. Bank, 47 N. Y., 570; Exchange 
Nat. Bank of Pittsburgh v. Third Nat. 
Bank of New York, 112 U.S., 276, 5 Sup. 
Ct. Rep., 141; Morse, Banks (3d Ed.), § 
272. In Montgomery Co. Bank v. Albany 
City Bank and the Bank of the State of New 
York, supra, the plaintiff indorsed and sent 
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a draft to the Albany City Bank for collec- 
tion, which in turn indorsed and sent it to the 
Bank of the State of New York for collec- 
tion ; but the latter bank negligently omitted 
to present the draft for payment, and the 
drawer and indorsers were discharged. ‘The 
plaintiff sued both banks, and recovered 
against both at circuit, and the judgment was 
affirmed by the general term; but it was re- 
versed in the court of appeals as to the Bank 
of the State of New York, and affirmed as 
to the Albany City Bank. It was said: 
“The New York State Bank was the agent 
directly guilty of the neglect. That bank 
was employed to do the service by the plain- 
tiffs agent, the Albany City Bank, as its 
agent, to which it was alone responsible for 
its acts and neglect, and for which the latter, 
according to the settled rule, was alone re- 
sponsible to the plaintiff; there being no 
agreement to the contrary, expressed or im- 
plied.” It is unnecessary to specially con- 
sider the cases which were decided in this 
state prior to Allen v. Bank, supra, or those 
of states in which it is held that the bank re- 
ceiving payment of the paper is the agent of 
the owner, notwithstanding it may have passed 
through several banks before reaching the 
bank making the collection. 

The ground upon which the defendant 
seeks to justify the refusal to perform its con- 
tract with its principal seems to be that, if 
the plaintiff receives the money, it ought to 
pay it to John J. Cameron, but may not, and 
therefore this defense. Assuming, but not 
deciding, that Cameron could maintain an 
action against the Corn Exchange Bank to 
recover the amount of the check, such fact 
would in no wise support this defendant’s 
contention. No contract relation exists be 
tween it and Cameron, nor is there any priv- 
ity between them. When the owner of com- 
mercial paper delivers it for collection to 
bank A, which forwards it for collection to 
bank B, which in turn forwards it for collec- 
tion to bank C, to which it is paid, it has 
been held that if bank C, instead of paying 
the money to bank B, retains and applies it 
on a debt due from bank B, the owner (bank 
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A being insolvent) may recover of bank C ; 
but we are unable to see that these cases 
justify this defendant in resisting the payment 
of its draft, to which it has no defense, for 
the benefit of a third person, who may have 
a right to recover the money represented by 
it. ‘The check which the defendant received 
from the plaintiff having been paid, charged 
to the account of the drawee, and surren- 
dered, the account closed, and a draft there- 
for delivered to the Corn Exchange Bank, 
the defendant cannot now assert as against 
its principal the legal rights or equities of a 
third person. McKay v. Draper, 27 N. Y., 
256; Aubery v. Fiske, 36 N. Y., 47; Whart. 
Ag., §242, and cases there cited. The judg- 
ment should be reversed, and a new trial 
granted, with costs to abide the event. 


PoTTER, VANN, and PaRKER, JJ., concur. 
BRADLEY, J., reads dissenting opinion, and 
Brown, J., concurs. Haicut, J., not sitting. 


BRADLEY, J., (dissenting.) Iam unable to 
concur with the majority of the court in the 
result, or reasons given for it. 

The check drawn by Mrs. Melson on the 
defendant was indorsed in blank by Cameron, 
the payee, and left with the Harrisons, the 
Indianapolis bankers, for collection. They 
indorsed it to the plaintiff's cashier for col- 
lection, and sent the check to the plaintiff, 
their correspondent in the city of New York ; 
and the latter in like manner indorsed it to 
the cashier of the defendant, and sent the 
check to him, with directions to remit to the 
plaintiff its proceeds in New York City 
funds. This was received by the defendant 
on July 18th; and on the same day it drew 
its draft on the First National Bank, of New 
York, for the amount, less exchange, and 
mailed it to the plaintiff. The Harrisons 
failed and suspended payment on July 17th; 
and immediately after hearing of such fail- 
ure, and on July 19th, Cameron requested 
the defendant not to pay it, and afterwards, 
before the defendant’s draft was presented, 
requested the defendant to stop its payment ; 
and thereupon, on the last-named day, the 
defendant notified the bank on which its 
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draft was drawn not to pay the draft, and 
asked the plaintiff to hold it. It was, how- 
ever, afterwards presented to the drawee; 
and, payment being refused, the draft was 
protested for non-payment. 

This action was brought on that draft, 
and the question is whether the facts so 
stated constitute a defense. They clearly 
would not, if the plaintiff had taken the ap- 
parent and actual title to the check, and be- 
come a holder of it in good faith for value, 
because the indorsement in blank by the 
payee apparently operated as a transfer of the 
check to the Harrisons. But the plaintiff 
parted with nothing on the faith of the check. 
While the letter in which it was received by 
the plaintiff stated that it was inclosed for 
credit, the indorsement made upon the check 
by the Harrisons was restrictive, and pur- 
ported that it was sent to the plaintiff for col- 
lection ; and it appears that this portion of 
the letter preceded the statement of the re- 
mittance, and was printed, and was the ordin- 
ary form of the letters of the Harrisons, in 
which all their transmissions of papers to the 
plaintiff were made. ‘That fact may, in view 
of the manner that the indorsement was made, 
deny to that formal portion of the letter the 
significance which it might otherwise have 
had. But it has no essential importance upon 
the question here, inasmuch as the plaintiff 
advanced nothing upon the check. The 
plaintiff had for many years had an account 
current with the Harrisons, arising from re- 
mittances of paper from each to the other for 
collection and credit of the proceeds; and 
the latter from time to time drew drafts upon 
the former. When the check was received 
by the plaintiff, the amount of it was credited 
to the Harrisons in such account, and, after 
the protest of the draft, was charged back to 
them in accordance with the course of deal- 
ing as understood between those parties— 
that, if paper received and credited was not 
paid, it should be placed to the debit of the 
party sending it.. The check having been 
placed in the Harrisons’ hands for collection, 
the plaintiff, by crediting them with it in gen- 
eral account,-acquired no title to it as against 
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Cameron, the payee. His was the right to 
reclaim the check, or to obtain its proceeds, 
if paid, or to stop its payment by the defend- 
ant to any party other than a holder in good 
faith for value, which positicn the plaintiff 
did not have. Dickerson v. Wason, 47 N. 
Y., 439; Warner v. Lee, 6 N. Y., 144; Com- 
mercial Bank v. Marine Bank, 1 Abb. Dec., 
405; Bank v. King, 57 Pa. St., 202. 

The question now arises whether the situa- 
tion in which the defendant was placed, or its 
relation assumed to the plaintiff, was such as 
to deny to it the right to make the defense 
which it sought to make in this action. Treat- 
ing the defendant as a mere volunteer in the 
denial of its liability upon the draft, it clearly 
could not defeat a recovery. It could not, 
in such case, question the title of the plaintiff. 
That was the principle of the cases of Bank 
v. Perkins, 29 N. Y., 554; McKay v. Draper, 
27 N. Y., 256; Audbery v. Fiske, 36 N. Y., 
47; Hays v. Hathorn, 74 N. Y., 486—cited 
by the defendant’s counsel; and the same 
may be said of the other cases cited by him 
on the question of the right of the defendant 
to defend the action. The disability may 
arise out of the relation which one party as- 
sumes to another, whom he represents, and 
between whom, in some sense that of princi- 
pal and agent exists; and the latter may not 
be liable to third persons, but to his principal 
only, while the relation exists. Nor can the 
party who undertakes to perform a -duty as- 
sumed to another, when called upon for per- 
formance, set up, by way of relief from lia- 
bility to do so, the right in a third party, with 
whom he is not connected, and with whom 
he has personally no concern upon the sub- 
ject. Montgomery Co. Bank v. Albany City 
Bank, 7 N. Y., 459. But that is not this 
case. The payee of the check never parted 
with the title to.it. The Harrisons were em- 
ployed by him to collect it, and the plaintiff 
was employed by them to aid in the accom- 
plishment of the purpose for which it was left 
with them by the payee. The latter had the 
right to step in and intercept the check in 
the hands of any party other than a holder in 
good faith for value, and reclaim it as his 


property, and in like manner to interrupt the 
transmission of the proceeds of it to the Har- 
risons, and recover them. ‘This right of the 
owner is within the doctrine of the Commer- 
cial Bank and Dickerson Cases, before cited; 
and the cause for its attempted exercise was 
the insolvency of the Harrisons. ‘The check 
had then been charged by the defendant to 
the drawer ; and the draft, as directed by the 
plaintiff, had been mailed toit by the defend- 
ant. The latter had discharged its duty to 
both the drawer and the plaintiff, and nothing 
remained for it to do towards the accomplish- 
ment of the purpose for which the check was 
drawn and transmitted through the plaintiff 
to the defendant. The fund was represented 
by the draft which the defendant had mailed 
to the plaintiff. The draft was the means by 
which the proceeds of the check were sent on 
their way to the destination contemplated 
when the check was left with the Indianap- 
olis bankers, and they belonged to Cameron, 
its payee. He, as such owner, having the 
right to step in and control their destination, 
and thus countermand the authority which he 
had given to the Harrisons to receive the pro- 
ceeds of the check, with that view requested 
the defendant to act for him, and stay the 
fund from the hands of the plaintiff by stop- 
ping the payment of the draft so forwarded 
to it. This was done, and in doing so the 
defendant represented him. The facts justi- 
fying his right to do so supported the action 
of the defendant, and afforded to it a defense 
in the plaintiff's action upon the draft, unless 
the defendant, by its relation to the plaintiff, 
was disabled from acting upon the request 
and direction of the owner of the fund. The 
situation presented by the facts was that the 
Harrisons were the agents of the payee of the 
check, and the plaintiff was their agent to aid 
in its collection, and by the latter the defend- 
ant was called upon for its payment. The 
direction of Cameron to stop the payment to 
the plaintiff operated as a revocation of the 
agency he had set in motion, and to stay, at 
the then stage of their progress, the means 
which had been adopted for its execution. 
It was unimportant, for that purpose and 
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such effect, that the defendant had issued and 
forwarded its draft. ‘The direction which he 
had the right to give, and the defendant, in 
view of the facts, had the right to observe, 
was that the latter should not pay his money 
to the plaintiff, who, as against Cameron and 
his direction, had no right to it. And thus 
was afforded to the defendant a defense 
founded upon the right of Cameron, and his 
authority or requirement. The question 
would have been no different if the defend- 
ant’s messenger had been on his way, with 
the funds, to the plaintiff, and his mission 
had been countermanded before handing 
over the money to the latter. The draft sent 
was a mere transmission in that form of the 
apparent liability of the defendant to pay, 
upon which the plaintiff, probably, may have 
realized bat for the interruption caused by the 
direction given to the drawee of the draft not 
to pay it. It follows that the defendant was 
justified in asserting that the plaintiff had no 
right to the fund represented by the draft as 
effectually as Cameron could have done, if 


he had been interpleaded as a party defend- 
ant. Comstock v. Hoag, 5 Wend., 600 ; Her- 
rick v. Carman, 10 Johns., 224; Barker v. 


Prentiss, 6 Mass., 430. And, in view of the 
facts found by the trial court, and as before 
stated, it is unnecessary to further consider 
the state of account between the plaintiff and 
the Harrisons, as it is quite unimportant on 
which side of it the balance was, since the 
credit of the check to the latter was on gen- 
eral account, and no advance was made to 
them on account of the check. McBride v. 
Bank, 26 N. Y., 450; Lindauer v. Bank, 55 
Barb., 75; Dod v. Bank, 59 Barb., 265. In 
Montgomery Co. Bank v. Albany City Bank 
the question was as to whom the correspond- 
ent of another, who had received commercial 
paper for collection, and sent it to him for a 
like purpose, was liable for failure or neglect 
to perform the duty assumed to charge the 
indorsers. It involved no consideration hav- 
ing relation to the fund then collected, and is 
not in conflict with the later cases to the ef- 


LAW JOURNAL. 


fect that the beneficial owner of the proceeds 
of the paper, when collected, may effectually 
assert his right to the fund as against any party 
receiving it in the execution of the agency. 
It is said, in the prevailing opinion in the 
present case, that if the check had been dis- 
honored the Corn Exchange Bank could have 
maintained an action upon it. Assuming 
that, if not interrupted by the payee, it may 
have been so, it is wholly without importance 
upon any question in this case. But against 
whom could such action be supported ? Cer- 
tainly not against the defendant, without its 
acceptance of the check (Attorney General 
v. Jnsurance Co., 71 N. Y., 322;), nor against 
Cameron, the payee and indorser, because he 
was the beneficial owner of it; nor against 
the Harrisons, the plaintiff's principals. And 
a further reason why plaintiff could have 
maintained no action in its own name upon 
the check is that it took no apparent title. 
The purpose of the indorsement by the Har- 
risons, as expressed in it, was that it was made 
to the plaintiff for collection of the check. 
This restriction denied to the plaintiff the ap- 
parent title ; and it had none, in fact, to sup- 
port any action in its name upon the check. 
Daniel, Neg. Inst. §§ 698, 699; White v. Bank, 
102 U.S., 658; Sigourney v. Lloyd, 8 Barn. 
& C., 622; Hook v. Pratt, 78 N. Y., 
371- 

The purpose of the suggestion that the de- 
fendant charged the plaintiff $1.84 for the 
draft is not apparent. If, however, it was 
made to show a consideration between the 
parties for the draft issued by the defendant, 
it may be added that this amount retained by 
the defendant was taken from the proceeds 
of the check for exchange, which was legiti- 
mately within the expense of collection of 
the check in the usual course for that pur- 
pose, and the amount of the draft was so 
much less than that of the check. It seems 
to be without significance for any purpose in 
this action. I think the judgment should be 
affirmed. 

Brown, J., concurs. 
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SAVINGS BANK—LOSS OF PASS-BOOK 
BY DEPOSITOR—ACTION TO RE- 
COVER—LIABILITY OF BANK PAY- 
ING DEPOSIT TO WRONG PARTY 
—NEGLIGENCE. 


Supreme Court of Wisconsin, March 18, 
1890. 


WEGNER v. SECOND Warp SaAvINGS BANK. 


x. Acomplaint in replevin alleged that plaintiff had deposited 
in the defendant bank a certain sum of money; that the 
deposit was evidenced by a pass-book which had been stolen 
from plaintiff, and which had come into the possession of 
defendant which refused to deliver it to plaintiff. Plaintiff 
prayed judgment for the possession of the book, or the 
value thereof, which was the amount of the deposit evi- 
denced thereby, and damages. 

Held, That the complaint is not based upon the contract 
of defendant to repay the money deposited, but merely 
demands possession of the book or its value, and hence 
is not demurrable as improperly joining several causes of 
action. 

. The main question in the case,—Did the bank, in good 
faith, and without negligence, pay the amount which the 
pass-book showed the plaintiff had to his credit to a thief 
presenting the book and impersonating the plaintiff, it hav- 
ing no notice of the theft at the time—is a question of tact 
for the jury, and not a question of law for the court to de- 
cide. 

3. Where plaintiff was shot by the man who stole the pass- 
book, and remained helpless until the next day, when he 
endeavored to look after his valuables, but the bank had 
paid the money the same day, before plaintiff discovered 
the theft of the book, his failure to notify the bank of 
such theft was not negligence. 

4. Remarks of plaintiff's counsel, in argument, as to the 
amount of deposits in defendant bank, and as to the rate of 
interest received by it, are not prejudicial to defendant. 

5. In such action, on verdict for plaintiff, a judgment for the 
amount due on the face of the book, as the value thereof, 
with interest at 7 per cent., is proper, although deposits 
only draw interest at the rate of 3 per cent., since the ac- 
tion was replevin to recover the pass-book, and the ordi- 
nary rules as to damages apply to it. 


Appeal from superior court, Milwaukee 
county ; Georce H. Noyes, Judge. 

Replevin by Emil Wegner against the 
Second Ward Savings Bank. So much of 
the complaint as is material is as follows : 
“That the plaintiff, prior to the 2d day of 
July, 1888, had deposited moneys with said 
defendant, and had a savings account with 
said defendant, who then owed this plaintiff 
on said account the sum of $710.50, which 
amount was evidenced by an account or pass 
book of the defendant, which was designated 
as ‘Savings Account or Pass Book No. 
25,898 ;’ that said savings account or pass 
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book was the property of this plaintiff, and 
the evidence of the debt aforesaid, and was 
and is of the value of $710.50; that on or 
about the 2d day of July, 1888, at the city of 
Milwaukee, in said county, one Albert Eber- 
sen, alias Albert Erberns, wrongfully took 
said account or pass book from the possession 
of the plaintiff, and unjustly detained the 
same ; that thereafter the same came to the 
possession of the defendant, who refuses to 
deliver it to the plaintiff, although, on or 
about the 27th day of July, A. D. 1888, the 
plaintiff duly demanded the delivery of the 
same by the defendant to said plaintiff, 
but, notwithstanding the premises, said 
defendant did retain, and still unjustly de- 
tains, the same from this plaintiff, to this 
plaintiffs damage $750. Wherefore, the 
plaintiff demands judgment against the de- 
fendant for the recovery of the possession of 
said account or pass book, or for the sum of 
$710.50, the value thereof, in case a delivery 
thereof cannot be had, together with $40, his 
damages, and the costs and disbursements of 
this action.” ‘The court overruled defend- 
ant’s demurrer to the complaint as improp- 
erly joining several causes of action ; and 
from a judgment on a verdict for plaintiff de- 
fendant appeals. 

Howard & Schmitt, for appellant. Wink- 
ler, Flanders, Smith, Bottum & Vilas, for 
respondent. 

Coxe, C. J. It is a mistake to say that the 
complaint in this case contains more than 
one cause of action. _It is plainly an action 
of replevin to recover the pass book described 
and nothing else. It is assumed that the com- 
plaint attempts to state a cause of action upon 
contract, or for the recovery of money depos- 
ited with the bank. This is not our con- 
struction of the complaint. ‘The action is to 
recover the possession of the pass-book. This 
pass-book contained the contract of the par- 
ties, the rules and regulations as to the with- 
drawal of money by the depositor, and the 
evidence of the amounts deposited, with in- 
terest on the same. It was in the nature of 
a certificate of deposit, and was valuable to 
the owner. We suppose replevin would lie 
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to recover the possession of the pass-book on 
the same ground that the action would lie to 
recover a note or bond by the legal owner. 
‘There is no difference in principle between 
the cases. ‘The pass-book contained the con- 
tract and regulations as to the withdrawing 
of deposits, and, being the property of the 
plaintiff, he was entitled to its possession. 
The correctness of this view seems to us too 
plain for argument. The case of Davis v. 
Bank, 53 Mich., 163, 18 N. W. Rep., 629, 
has no application to the question we are con- 
sidering, as an examination of the case will 
show. As between the defendant bank and 
the plaintiff, it is clear, upon the evidence, 
that the latter had the lawful right to the pos- 
session and control of the pass-book. 

A number of exceptions were taken to the 
rulings of the trial court in admitting or ex- 
cluding testimony. We shall not notice these 
exceptions, further than to observe that we 
do not think there was any error in the rul- 
ings of the court on that branch of the case. 
Some of the questions asked the witnesses, 
and admitted under objection were clearly 
competent, while others were unimportant 
and could not have prejudiced the defense. 
The real question -in the case, and the only 
one worthy of any contest, is, did the bank, 
in good faith, and without negligence, pay the 
amount which the pass-book showed the 
plaintiff had to his credit in the bank upon 
the presentation of such pass-book by a per- 
son who had stolen or fraudulently obtained 
the possession of such book, and who fraudu- 
lently personated the plaintiff, and signed his 
name to the receipt; no notice having been 
given at the time to the bank that the book 
was stolen. Now, that was a question of fact, 
for the jury to determine from all the facts 
and circumstances disclosed by the evidence. 
It is very clear to our minds that it was nota 
question of law, for the court to decide. The 
jury found, on a question submitted, that the 
defendant was guilty of negligence in the pay- 
ment of the money to the wrong party. If 
there was evidence which warranted that find- 
ing, it is conclusive, so far as the liability of 
the defendant is concerned; and we think 
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there was ample testimony to justify such a 
verdict. We shall not refer to this testimony in 
detail. Suffice it to say the jury was directed by 
the court to recall the testimony of the officers 
of the bank, and of other witnesses produced 
on its behalf, as to the circumstances under 
which the money was paid to the party who 
came with the pass-book, and as to what pre- 
cautions the bank took to identify such party, 
and all that was said and done in the matter 
bearing upon the question of negligence, as 
the court had defined the term, and then find 
as the fair preponderance of the evidence in- 
dicated the facts to be. The court had in- 
structed that the bank would not be responsi- 
ble unless its officers had failed to observe, 
for the protection of the interests of another 
person, that degree of care, precaution and 
vigilance which the circumstances justly de- 
manded, whereby such other person suffered 
a loss or injury. In other words, it must ap- 
pear that there was a failure on the part of 
those connected with the bank to do what 
reasonable and prudent persons would ordin- 
arily do under the existing circumstances, or 
it must appear that they did not do what such 
a person would have done, exercising reason- 
able care and precaution. It seems to us 
that this charge fairly submitted the question 
as to whether the defendant was negligent in 
paying the money to the wrong party. It is 
admitted that the bank made the payment to 
a party fraudulently personating the plaintiff 
in the forenoon of the 2d of July. Among 
the regulations printed in the pass-book, as to 
the withdrawal of deposits, was one requiring 
a previous notice thereof, in writing, of at 
least 30 days, to be given by the depositor, for 
all sums of $50 andover. Nosuch notice was 
given or insisted upon in this case. It is said 
that this rule as to notice for withdrawing de- 
posits was one solely for the benefit of the 
bank, which it could waive ; but we think it 
was intended, also, to protect the depositor 
against fraud or forgery. Certainly, if the 
rule had been observed in this case, or in- 
sisted upon, there would have been no loss 
to anyone. It is true the defendant paid the 
money to a party presenting the pass-book ; 
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but there were circumstances calculated to 
raise suspicion, and which did make the 
agents of the bank doubt as to his being the 
man he personated. The marked dissimilar- 
ity between the name of the plaintiff as this 
party wrote it, and the genuine [signature in 
the defendant’s signature book, arrested the 
attention of such agents ; and they required 
some one to identify him as the plaintiff, 
which request he attempted to comply with. 
But it was for the jury to say, in view of all 
the facts attending the transaction, whether 
or not the agents of the bank exercised rea- 
sonable care and diligence in the means they 
employed to identify the person to whom the 
money was paid, and who presented the pass- 
book, with the real depositor and owner of 
the pass-book. If they did not exercise that 
degree of care and diligence, there can be no 
doubt that the bank is answerable for the con- 
sequence of their mistake as to the identity, 
and for paying the money to the wrong party. 
The jury having found against the defendant 
upon that issue, further discussion of that 
question is uncalled for. 

The court likewise submitted the question 
whether the plaintiff was guilty of any negli- 
gence which caused or contributed to the 
payment of the money to the wrong party. 
The jury found that he was not, which was 
the only possible conclusion that could be 
reached, upon the evidence. The only ground 
upon which negligence could be imputed to 
the plaintiff was his failure to promptly give 
the bank notice of the loss of the pass-book. 
But, under the circumstances, no negligence 
could be predicated on that ground. The 
plaintiff was shot and seriously wounded by 
Eberson, either accidentally or intentionally, 
on Sunday afternoon. Eberson was the man 
who stole the pass-book, and drew the money. 
The plaintiff remained in the barn where he 
was shot until the evening of that day, when, 
by the advice of the physician who had been 
called, he was removed to the hospital. The 
next morning he endeavored to communicate 
with his friends, and have some one look after 
his valuables, including the pass-book. But 
it was not ascertained that the pass-book had 
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been stolen until after the bank had paid the 
money, on the forenoon of the next day after 
he was shot. Such being the undisputed facts, 
there was no ground upon which negligence 
in failing to give the bank notice of the loss 
of the pass-book could possibly be predicated. 

Some criticisms were made upon a charge 
of the trial court, but we think it is unexcep- 
tionable ; and it substantially covers the in- 
structions which were asked on the part of 
the defendant. 

In arguing the case to the jury, one of the 
plaintiff's counsel used the following language: 
“For many years I have watched the report, 
[report of the defendant bank, ] and their de- 
posits are over $3,000,000,”—to which lan- 
guage counsel for defendant objected, and 
asked to have the remark taken down. Plain- 
tiffs counsel continuing, said: “They [the 
bank] make three to four per cent. on all the 
loans they make,”—to which defendant’s 
counsel objected, and took exception to bo 
remarks. We deem these remarks harmless) 
At least, they do not call for any strictures. 
They stated, in effect, to the jury, the reports 
made by the bank as to the amounts of their 
deposits, which were facts probably within the 
knowledge of the jury themselves. What was 
said as to the rate of interest the bank made 
on its loans could not have harmed any one. 
Besides, there was no ruling of the court as 
to the propriety of these remarks, further than 
an admonition to the counsel to confine his 
remarks to the testimony in the case. That 
was all the action the court took in the mat- 
ter. 
To the special verdict of the jury the court 
added a general verdict, finding the value of 
the pass-book, and assessing damages for its 
unlawful detention. This general verdict was 
added pursuant to the consent and stipulation 
of the attorneys for the parties. The court 
found the value of the pass-book to be $7 10.50, 
the amount which, upon its face, appeared to 
be due the plaintiff. Prima facie, this was 
the value of the pass-book to him. The court 
gave interest on this sum at the rate of 7 per 
cent., according to the ordinary rule, from the 
time the bank refused to deliver the pass-book 
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on demand up to verdict. It is said, because 
the deposits only drew interest at the rate of 
3 per cent., the interest on the recovery should 
not exceed that rate. But, as we have said, 
this is an action of replevin to recover the 
pass-book, and the ordinary rules as to dam- 
ages apply to it. We can perceive no ground 
for making a distinction between this and 
other cases in that regard. 

We have examined all the authorities cited 
on the brief of the appellant’s counsel, but 
find nothing in them in conflict with the 
views which we have expressed. The doc- 
trine of these cases is that the bank is liable 
for the payment of the money to the wrong 
party, where the officers of the bank failed to 
exercise reasonable care and diligence to as- 
certain whether the person presenting the 
pass-book was the real owner and depositor 
to whom the money is due. At least, there 
is nothing in these cases contrary to that pro- 
position of law. In this case the jury has 
found, upon sufficient evidence, that the de- 
fendant was guilty of negligence in that re- 


spect. We think the judgment of the supe- 
Tior court was correct, and must be affirmed. 


PROMISSORY NOTE—LIABILITY OF 
PARTIES SIGNING BEFORE DE- 
LIVERY TO PAYEE—DEMAND, 
PROTEST AND NOTICE BY CASH- 
IER OF BANK WHERE PAYABLE 
SUFFICIENT TO BIND INDOR- 
SERS. 

Supreme Court of Wisconsin, March 8, 

1890. 


BLAKESLEE v. Hewitt, ¢7 al. 


x. Parties indorsing a note before delivery to the payee to 
give credit to the maker,are liable to the payee as indorser$. 

2. Where a bank holding a note for collection, sends it to ths 
bank where it is payable, the latter becomes the payee’s 
agent; and demand of payment, protest, and notice of 
’ dishonor by its cashier, who is a notary public will bind 
the indorsers, 


Appeal from circuit court, Clark county ; 
A. W. Newman, Judge. 

Action by Maria S. Blakeslee against James 
Hewitt and others, indorsers, on a promissory 
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note. From the judgment for plaintiff, de- 
fendants appeal. 


R. J. MacBride for appellants. Dickin- 
son and Graham, for respondent. 


Corr, C. J. The undisputed evidence in 
this case shows that all the indorsers signed 
the note upon which suit is brought before 
its delivery to the payee, to give credit to 
the maker, Colburn. ‘This is the effect of 
the testimony of Ring and Youmans. The 
former says in substance, that it was un- 
derstood that the indorsers should indorse 
the note to give Colburn credit for the pur- 
chase of the mill property, and that he in- 
dorsed as he agreed to. Youmans says he 
knew Colburn’s signature and the other sig- 
natures on the back of the note; that they 
were the signatures of the defendants Hewitt, 
Archer, Ring, and Youmans. The reason 
they signed as indorsers was as an accommo- 
dation to give credit to Colburn. Under 
these circumstances, they became liable to the 
payee as indorsers. ‘That is the rule laid 
down by this courtin Cady v. Shepard, 12 
Wis., 639. It has been followed in other 
cases. Davis v. Barron, 13 Wis., 254; Sny- 
der v. Wright, Id., 689 ; King v. Ritchie, 18 
Wis., 555; Frederick v. Winans. 51 Wis. 
472, 8 N. W. Rep., 301. Itis idle to say, in 
the face of this testimony, which is undis- 
puted, that there is no proof to show, when 
Hewitt and Archer indorsed the note, 
whether it was before or after delivery to the 
payee, or that they indorsed it to give credit 
to the maker. The testimony is clear and 
satisfactory that they and the other indorsers 
indorsed it before delivery for the very pur- 
pose of giving credit to the maker, and they 
should be held to their contract. The as- 
sumption that they might have signed as sec- 
ond indorsers, on the responsibility of the 
payee, is in conflict with all the facts proven. 

Another objection taken is that there was 
no proof of a proper demand of payment and 
notice of dishonor given. The note was made 
payable at the Clark County Bank at Neills- 
ville. ‘The cashier of that bank, who wasa no- 
tary public,duly demanded payment of the note 
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at the bank, and protested the same for non- 
payment, and gave immediate notice to each 
of the indorsers. It appears that the note 
had been left with a bank at Sparta, doubtless 
for collection, and was sent by the latter bank 
to the Clark County Bank for the same _pur- 
pose. It is said that it did not appear that 
the cashier of the Clark County Bank had 
any authority from the payee to] present the 
note for payment. But the facts show that 
there was an implied authority for the Sparta 
bank tosend the note to the Clark County 
Bank for collection, as was done. This au- 
thority is implied from the facts of the case, 
and it was so decided in Stacy v. Bank, 12 
Wis., 629. ‘The Clark County Bank was un- 
questionably the agent of the Sparta Bank to 
collect the note for the owner thereof. J/a- 
rine Bank v. Fulton Bank, 2 Wall., 252; 
Ward v. Smith, 7 Wall., 447. Where a bank 
is designated for the payment of a note, the 
common usage is for the holder to send it to 
such bank for collection, and the party bound 
for its payment can call and take it up. 
Under such circumstances, the bank becomes 
the agent of the payee to receive payment. 
Ward v. Smith, supra. This doctrine is 
elementary, and no authority need be cited to 
sustain it. 

(A further ruling denying an off-set when 
not pleaded, and against a party other than 
the plaintiff, omitted). Judgment affirmed. 


SAVINGS BANKS—MASSACHUSETTS 
—TAXATION OF GUARANTY 
FUND AND UNDIVIDED PROFITS. 


Supreme Judicial Court of Massachusetts, 
Suffolk, February 26, 1890. 


SuFFoLK Sav. BANK v. COMMONWEALTH. 


Under Pub. St. Mass. c. 13, § 20, providing for a tax upon 
Savings banks of a percentage to be paid semi-annually, 
on the average amount of deposits for the six months pre- 
ceding, the tax is to be computed on the amount deposit- 
ed, together with the interest and dividend accruing and 
Payable to depositors, and does not include the guaranty 
fund of the bank, nor the undivided profits. 


Reserved case from superior court, Suffolk 
county ; CHARLES ALLAN, Judge. 
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Action by the Suffolk Savings Bank for 
Seamen and others, against the common- 
wealth, for the repayment of $2,285.04, tax 
paid under protest. The case, coming on to 
be heard, was reserved for the determination 
of the full court. 

Francis C. Lowell and A. Lawrence Low- 
ell, for plaintiff. A. 7. Waterman, Atty. 
Gen., and #. C. Bliss, Asst. Atty. Gen., for 
defendant. 

Know .Ton, J. The controversy in this 
case relates to the meaning of the word “ de- 
posits ” in the first part of Pub. St. c. 13, § 20. 
The petitioner contends that it means the 
amount due and payable to the depositors, 
being the amount deposited by them, together 
with all interest and dividends accruing and 
payable thereon. The commonwealth, on 
the other hand, contends that, as here used, 
it includes the guaranty fund of the bank, 
and the undivided profits, when there are 
any. The statute of 1862, c. 224, which is 
found in part in Pub. St. c. 13, § 20, provided 
a new method of taxing savings banks. Be- 
fore the enactment of it, taxes had been 
levied on the deposits as the property of in- 
dividual depositors. Gen. St. c. 57, § 150. 
The new statute abolished property taxes on 
moneys held by savings banks, and estab- 
lished an excise tax, to be collected from 
each bank on the privilege of using its fran- 
chise. It adopted a simple method of ascer- 
taining in each case the amount to be col- 
lected, by making it a fixed percentage, to be 
paid semi-annually on the average amount of 
the bank’s deposits for the six months pre- 
ceding the 1st day of May and the rst day of 
November in each year. That the excise or 
duty might be reasonable, as required by our 
constitution, it was necessary to ascertain a 
just basis on which to calculate the amount 
of the tax, which should show a proper pro- 
portion between the benefits received and the 
sum paid for the enjoyment of them. Hence, 
this rule was adopted, making the amount of 
the tax to be paid at stated periods by each 
bank depend on the extent of its business 
during the six months next preceding. The 
best measure of a savings bank’s business is 
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the amount received on deposit and held 
subject to the call of depositors. The presi- 
dent and treasurer are required, semi-annually, 
to make returns, under oath, of the amount 
of the deposits, by which the excise tax is to 
be determined. ‘These amounts are certain 
and definite, and it is easy for the officers of 
the bank to perform their duty. If the returns 
were to include undivided profits, the amount 
would be uncertain, and fluctuating from 
day to day, and impossible to determine 
otherwise than by a daily estimate of the 
value of all the assets of the bank. Such 
an estimate could never be anything better 
than a matter of very doubtful opinion, upon 
which the best men would widely differ. 
If it be said that, instead of making 


daily estimates of values to ascertain the 
undivided profits, the returns should be ac- 
cording to the estimates which had been 
formulated and carried into an'account on 
the books as undivided profits, it is obvious 
that such a method would be arbitrary and 
incorrect. The item could be only esti- 


mated and approximated when first deter- 
mined upon and stated in the account. In- 
asmuch as the entry would be hardly more 
than a matter of bookkeeping, it might be- 
come very far from true before the officers 
would think it their duty to change it. The 
statute requires a return founded on a com- 
putation of exact sums, which can be ac- 
curately known, and not on estimates of the 
values of investments. 

Moreover, if the word “ deposits” were 
to be held to mean, not the amount credited 
to depositors, but the amount that the assets 
are fairly worth, it would follow, if the in- 
vestments should greatly depreciate, that the 
tax should be estimated on a sum less than 
the amounts credited to depositors. But 
the contrary is assumed, both by counsel and 
the court, in Com. v. Barnstable Sav. Bank, 
126 Mass., 526, and Com. v. Lancaster Sav. 
Bank, 123 Mass., 493. In the former case 
it appears that the assets were insufficient to 
pay the depositors, and the full tax was col- 
lected while the bank was in the hands of 
the receivers, so long as it was permitted, 
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under certain limitations, to exercise its 
franchise. In the latter case no tax was pay- 
able, because the bank had ceased to use its 
franchise. 

The constitutionality of the statute has 
been fully considered both by this court 
and the Supreme Court of the United States. 
It is very clear that, viewed as a statute 
creating a tax on property, it would be un- 
constitutional, because it is not proportional. 
Com. v. People’s, etc., Bank, 5 Allen, 428 ; 
Com. v. Provident Inst., 12 Allen 312; 
Provident Inst. v. Massachusetts, 6 Wall., 
611. Its constitutionality is sustained under 
that part of chapter 1, § 1, art. 1, of the 
constitution of the commonwealth, which au- 
thorizes the legislature “to impose and levy 
reasonable duties and excises,” etc. Un- 
doubtedly the legislature, in devising this 
method of raising money to help defray the 
expenses of government, had in mind an 
equitable relation between a payment of this 
excise tax on account of the privileges which 
depositors in savings banks enjoy and a 
property tax upon an amount of money equal 
to the deposits. For that reason, doubtless, 
it was deemed best to provide that the 
amount of deposits lawfully held invested 
in real estate, or in loans secured by mort- 
gages of taxable real estate, should be de- 
ducted from the whole amount of deposits, 
in determining the amount on which the 
excise tax should be computed. Pub. St. c. 
13, § 20. But these amendatory provisions 
of the statute do not change the nature of 
a tax which can have no validity as a tax on 
property. 

If we were to adopt the theory of the com- 
monwealth we should be obliged to give to 
the word “ deposits,” as used in St. 1862, c. 
224, before the passage of the statute provid- 
ing for the creation of guaranty funds, (St. 
1876, c. 203, § 13,) and before the amend- 
ment by St. 1881, c. 304, contained in the 
last part of Pub. St., c. 13, § 20, a meaning 
different from that which naturally belongs 
to it, and different from that in which it is 
used elsewhere. In Gen. St., c. 57, §150, it 
is clear that the word is used in the sense 
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contended for by the petitioner. In St. 1862, 
c. 224, § 12, it is equally clear that it is so 
used. A comparison of sections 7 and 9 of 
this chapter with section 8 further indicates 
that the word “deposits” is not synonymous 
with “assets.” And we see nothing to show 
that it is not used in its ordinary sense in 
Pub. St., c. 116, § 20, cl. 7, and in the acts 
from which that section is derived. St. 1870, 
c. 226; St. 1876, c. 203, § 9, cl. 6. See, 
also, Pub. St., c. 116, § 20, cl. 4; St. 1876, 
c. 203, § 9, cl. 4. 

In learned expositions of the law, this court 
and the Supreme Court of the United States 
have dealt directly with the question now be- 
fore us. Says Chief Justice BicELow in 
Com. v. Provident Inst., ubi supra, in speak- 
ing of the tax: “Its amount is not fixed or 
determined by a valuation of the property of 
the bank. ‘The average of deposits during a 
certain period includes only the amount 
credited to depositors. It does not embrace 
a valuation of the investments made by the 


bank, or the market value of its property... 


The tax is assessed wholly irrespective of in- 
vestments, and without any regard to the pro- 
fit or loss made or incurred by the corpora- 
tions on the property in its possession, or on 
the business which it has carried on. ‘The 
average of deposits during the period of time 
designated in the statute may not be equiva- 
lent to the whole property owned by the bank, 
exclusive of money invested in the securities 
of the Government. ‘The amount of the tax 
in no way depends on the aggregate of the 
investments of the bank. It must be the 
same, whether investments have been profit- 
able or otherwise.” In Provident Inst. v. 
Massachusetts, 6 Wall., 611-627, it is said 
that “ ‘deposits,’ as the word is employed in 
that section, are the sums received by the in- 
stitution from depositors, without regard to 
the nature of the funds) * * * Valua- 
tion of property has nothing to do with de- 
termining the amount of the tax, but the 
amount depends on the average amount of 
the deposits for the six months preceding the 
respective days named, and it is quite obvious 
that there is no necessary relation between 


LAW JOURNAL. 21 
the average amount of the deposits and the 
amount of the property owned by the institu- 
tion.” Similar doctrine is stated in Society v. 
Cotte, 6 Wall., 594-611, and in Coite v. So- 
ciety, 32 Conn., 173. 

We understand the case of Jn re Suffolk 
Sav. Bank, 149 Mass., 1, 20 N. E. Rep., 331, 
to be in accord with the views which we have 
stated. Of the word “deposits,” in the part 
of the section which we are considering, it is 
said that it “here means the amounts with 
which the bank stands charged on its books 
as received from depositors, not any particu- 
lar part of the investments of the bank.” 
The fact that the deposits on which the tax 
is to be assessed may be more or less in 
amount than the value of the assets is further 
recognized in the sentence: “ Moreover, it is 
to be remembered that, while the result in a 
case of a successful bank may be that a small 
proportion of its total assets may escape tax- 
ation, if unsuccessful it has to pay the same 
tax, although it has no profits, and its total 
assets, including the guaranty fund, are not 
enough to pay the deposits in full.” Invest- 
ments are necessarily fluctuating in value, 
and the substance of the decision is that, 
practically, the amount of the deposits fairly 
represents the property of the bank, and that 
money invested in real estate should be held 
to be invested from the deposits. ‘The guar- 
anty fund can in no case exceed 5 per cent. 
of the deposits, and that is deemed by the . 
legislature no more than a fair proportion to 
meet possible losses, and to keep the assets 
sufficient to pay the claims of the depositors. 
In this connection it should be noted that a 
savings bank cannot hold an unreasonable 
amount as undivided profits. The law com- 
pels it to divide what can properly be divided. 
Pub. St., c. 116, §§ 25-27. A majority of 
the court are of the opinion that the amounts 
held by the petitioner as a guaranty fund and 
as undivided profits, as set out in the petition, 
were improperly included in the sum upon 
which the tax was assessed, and that the ex- 
cess of said tax above the amount legally as- 
sessed should be repaid to the petitioner, with 
interest from the day on which it was paid, 
and costs. Decree accordingly. 
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ABSTRACTS. 


U.S. Supreme Court. 
NATIONAL BanK—Suit AGAINST BANK AND 

OFFICERS BY STOCKHOLDER — FEDERAL 

JURISDICTION. 

1. Under Act Cong.gJuly 12, 1882, pro- 
viding that the jurisdiction for suits by or 
against any association established under any 
law providing for national banking associa- 
tions, except suits between them and the 
United States, shall be the same as the juris- 
diction for suits by or against banks not or- 
ganized under any law of the United States, 
etc., the Circuit Court of the United States 
has no jurisdiction of a suit by a stockholder 
of a national bank against the bank and its 
Officers and directors, all of whom are resi- 
dents of the same state, to compel collection 
of a note due the bank, and payment to the 
bank by the directors of sums lost by reason 
of their illegal conduct. 

2. Nor is such jurisdiction conferred by 
Rev. St. U. S., § 5209, prescribing punish- 
ment for embezzlement or wilful misapplica- 
tion of the funds or credits of a national 
banking association, by its officers or direc- 
tors; nor by section 5239, providing for a 
suit by the comptroller of the currency to 
forfeit the franchises of national banks for 
the intentional violation by their directors of 
the law relating to national banks. 

Whittemore v. Amoskeag National Bank, 
et al., Supreme Court of the United States, 
March 31, 1890. 

U. S. Circuit Court—Ohio. 
CoLLECTING BANK—RELATION TO PRINCI- 

PAL — INSOLVENCY -— IDENTIFICATION OF 

Trust Funps. 

1. The F. Bank offered to “collect at 
par” all paper sent it by complainant, “and 
remit on specified dates.” Complainant ac- 
cepted the offer on a letter-head containing 
the printed words: “For collection ——- ; 
for credit, ——.” All paper sent under this 
agreement, was, at the suggestion of the F. 
Bank, indorsed, “‘ Pay F. Bank for collection 
——, for” complainant. The F. Bank there- 


after wrote to complainant that “we collect 
at par, and include in our remittances every- 
thing collected to date.” All paper sent by 
complainant was charged on its books to the 
F. Bank, ‘ cash items” on transmission, and 
“time items” on their collection by the F. 
Bank, on whose books like credit entries to 
complainant were made. While complain- 
ant’s cashier testified that in making such 
charges he understood that the F. Bank be- 
came indebted to complainant, he also stated 
that it was not intended to transfer the paper 
to or open a deposit account with the F. 
Bank. He/d, that the relation between the 
F. Bank and complainant as to paper sent by 
the latter was that of principal and agent, 
and not that of creditor and debtor. 

2. Such relation also continued as to pro- 
ceeds of such paper collected by the F. 
Bank. 

3- Complainant can recover on the ground 
of a trust, from a receiver of the F. Bank, 
which has failed, such portion only of the 
proceeds of its paper sent to the F. Bank as 
it shows has passed into the receiver’s hands 
either in its original or some substituted 
form. 

Commercial Nat. Bank v. Armstrong, U. 
S. Circuit Court, S. D. Ohio, W. D., August 
30, 1889. 


Louisiana 
ACCOMMODATION PapER—BOoNA Five Pur- 
CHASER. 


1. The holder of accommodation paper 
acquired before maturity, without notice or 
knowledge of any equities or agreement exist- 
ing between the maker and the payee of the 
note, is entitled to the same protection which 
is extended to the holder of negotiable paper 
acquired before maturity. 

2. The defense, in a suit on the note, that 
the maker is not liable thereon, on the ground 
that the note was extended as an accommo- 
dation for the payee and the suing holder, 
must be clearly proved, in order to prevail. 
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In such a case, the burden of evidence is on 
the maker urging that defense. 

Weill v. Trosclair et al., Supreme Court 
of Louisiana, February 10, 1890. 


Massachusetts. 
Promissory Note—“I O U” 1s not—In- 
TEREST. 

1. An instrument in writing, in the form : 
“I O U, E. A. Gay, the sum of seventeen 
dolls. 5-100 for value received. JouHN R. 
RooKkE”—is not a promissory note. 


2. In an action on such a writing, where 
no demand for payment appears to have been 
made, interest can be recovered only from 
the date of the writ. 


Gay v. Rooke, Supreme Judicial Court of 
Massachusetts, Middlesex, February 26, 1890. 
Michigan. 

Jomr MAKERS—RELEASE AND DISCHARGE. 


Where the holder of a joint note enters 
into a verbal agreement for a consideration, 
with one only of the three makers, that he 
will release him from two-thirds of the debt, 
and will allow the other third to be paid in a 
certain manner, the other two makers are re- 
leased from further liability upon payment of 
their two-thirds, and the holder must look for 
the payment of the other third as he had 
agreed. 

Seligman v. Pinet et al., Supreme Court 
of Michigan, Nov. 15, 1889. 

Minnesota. 
CoRPORATIONS— DIRECTORS — NEGLIGENCE. 


1. In an action against directors of a cor- 


poration for misfeasance or culpable 
negligence in the discharge of their official 
duty, the corporation, and not the stockhold- 
ers, is the proper party plaintiff. 

2. The form of the action may be legal or 
equitable, according to the circumstances of 
particular cases. 

3- Directors of a corporation are person- 
ally liable if they suffer the corporate funds 
or property to be wasted or lost by gross rieg- 
ligence and in attentionto the duties of their 
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trust; and an action at law may be main- 
tained against them jointly and severally for 
the amount of such losses. 

4. The measure of care and diligence re- 
quired of directors is generally held to be 
such as a prudent man exercises in his own 
affairs; but it must be determined in each 


case in view of all the circumstances. 

5. It is not necessary that the complaint 
should negative knowledge of, or acquiesence 
on the part of the stockholders in, the negli- 
gence or misconduct of the directors. 

6. There is no misjoinder of causes of 
action in a complaint which sets forth a 
series of acts or omissions on the part of di- 
rectors, alleged to have constituted actionable 
negligence on their part. 

Horn Silver Min. Co. v. Ryan, Supreme 
Court of Minnesota, December 20, 1889. 

New York. 

Promissory Note—FrRauD— Bona FIDE 
PURCHASER — BURDEN OF PROOF — No- 
TICE. 

1. Where defendant, in an action on a 
note by one claiming to be a dona fide pur- 
chaser thereof, testifies that the note was pro- 
cured from him by fraud, plaintiffs good 
faith is a question for the jury, and the bur- 
den is upon him to show that he had no 
notice of the alleged fraud. 

2. Where plaintiff had notice of such 
fraud, he cannot claim to be protected as a 
purchaser from one who purchased without 
notice, where the latter was only plaintiff's 
agent in making the purchase, and is not 
shown to have ever had title to the note him- 
self. 

‘Vosburgh v. Diefendorf, Court of Appeals 
of New York, February 25, 1890. 


South Carolina. 
Buitpinc aND Loan AssociaTIons—Con- 
TRACTS OF MARRIED WOMEN. 

1. Where a married woman borrows money 
in her own name through the agency of her 
husband, the validity of her mortgage given 
as security therefor cannot be impeached on 
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the ground that the greater portion of the 
loan was not applied to her ‘separate estate, 


but was appropriated by the husband to his 
own use, where it does not appear that the 
mortgagee had notice that the money was 
borrowed for that purpose. Following Greig 
v. Smith, 7 S. E. Rep., 610. 


LAW JOURNAL. 


2. As a building and loan association is 
not a partnership, its shares of stock are 
property which a married woman may pur- 
chase and hold. 

City Building and Loan Ass'n v. Jones, 
Supreme Court of South Carolina, March 
18, 1890. 


SUPERVISION OF MORTGAGE COMPANIES. 


The following is the full text of an act which 
has passed both branches of the New York Leg- 
islature, and now awaits the governor’s signature : 


AN ACT, Relating to the supervision of mort- 
gage companies organized under the laws of an- 
other state. 

The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as fol- 
lows: 


SECTION 1. The superintendent of the bank- 
ing department is hereby empowered and directed 
to issue a license under his hand and seal, in ac- 
cordance with the conditions hereinafter mentioned, 
authorizing mortgage companies organized under 
the laws of another state to transact business 
within the limits of this state. The supervisory 
power granted under this act shall apply to associa- 
tions, copartnerships, individuals, joint-stock com- 
panies, firms, or corporations organized under the 
laws of any other state, and known as mortgage, 
loan, investment, or trust companies, who sell, 
offer for sale, or negotiate bonds or notes secured 
by deed of trust or mortgage of real estate, or 
choses in action, owned, issued, negotiated or 
guaranteed by it or them. 

§ 2. The companies, associations and others 
described in section one of this act, shall make 
and furnish to the superintendent of the banking 
department a true and verified statement of their 
financial condition in detail on blanks furnished 
by the superintendent for that purpose, which 
statement shall show first, the amount of capital 
actually paid in, in cash; second, the amount of 
capital subscribed ; third, the undivided profits or 
earnings on hand; fourth, the total: liabilities 
itemized in such form as may be indicated in the 
blanks ; fifth, the total amount of moneys loaned, 
invested or guaranteed ; sixth, the number dnd 
amount of all mortgages in arrears of interest for 
a period exceeding six months prior to the date of 
said report ; seventh, the number and amount of 
mortgages foreclosed during the past year; and 
eighth, the present cash value of al] the real es- 
tate held or owned~ by foreclosure or otherwise, 
and such other and further information concerning 
their business affairs aad methods as_ the superin- 
tendent shall require. The said statement shall 


be signed by such officers and others, and in such 
form as the superintendent may prescribe. The 
first statement under this act shall be made on the 
first day of July, eighteen hundred and ninety, 
and succeeding statements shall be made semi- 
annually on the first day of January and July re- 
spectively. The superintendent may, if he be of 
opinion that it is desirable, require that a like report 
from any company either wholly or in part, as to 
the particulars aforesaid, be made to him at any 
time and submitted, within such period as he may 
designate. Before the issuance of a license to 
transact business, it shall be the further duty of 
the superintendent, either personally, or by some 
competent person or persons appointed by him, to 
visit and examine thoroughly into the condition, 
business methods and affairs generally of any 
company, association, corporation, copartnership 
or individual proposed to be licensed by him; and 
the said superintendent is hereby empowered to 
make such examination as often thereafter as he 
deems necessary, but such examination shall be 
made at least once in every year. The superin- 
tendent and every such examiner shall have power 
to administer an oath to any person whose testi- 
mony may be required in any such examination 
and to compel the appearance and attendance of 
any such person for the purpose of such examina- 
tion by summons, subpoena or attachment, in the 
manner now authorized in respect to the attend- 
ance of persons as witnesses in the courts of record 
of this state ; and all books and papers which it 
may be deemed necessary to examine by the su- 
perintendent or the examiner or examiners so ap- 
pointed shall be produced and their production 
may be compelled in like manner. The expense 
of every such examination shall be paid by the 
corporation, company, firm or association examined 
to such an amount as the superintendent shall de- 
termine. Whenever such examination shall be 
made by the superintendent personally, or by one 
or more of the regular clerks in his department, 
no charge shall be made in such examination but 
for the necessary traveling and othe: actual ex- 
penses. On every such examination inquiry shall 
be made as to the condition and resources of the 
company generally, the mode of conducting and 
managing its affairs, the advice of its directors or 
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trustees, the investment of its funds, the safety 
and prudence of its management, the security af- 
forded to those by whom its engagements are held, 
and whether the requirements of its charter and 
of law have been complied with in the adminis- 
tration of its affairs. 

Whenever it shall appear to the superin- 
tendent of the banking department from an ex- 
amination made and the statement or report sub- 
mitted by any such company, corporation, co- 
partnership, firm or association, pursuant to the 
requirements of section two of this act, that it is 
conducting its affairs in a safe and authorized 
manner, he shall issue to said company, corpora- 
tion, co-partnership, firm or association, a certifi- 
cate, under his hand and seal, permitting it to 
transact business in this state for the term of one 
year from the date thereof. 


§ No person, association, corporation, com- 
pany or partnership shall, after the first day of 
October, eighteen hundred and ninety, act in this 
state as the agent or representative of any com- 
pany, corporation, or others described in section 
one of this act unless the same be duly licensed 
by the superintendent of the banking department, 
as hereinbefore provided. Every such company, 
corporation or others described in section one of 
this act shall, within thirty days after being au- 
thorized to transact business in this state, file in 
the office of the superintendent of the banking de- 
partment a certificate stating the name and busi- 
ness address of every person, association, corpo- 
ration, company, firm or others who act or pro- 
pose to act in this state as the agent or representa- 
tive of such company, and in case of any change 
in such representation, an amended certificate 
shall forthwith be filed, as herein provided. Who- 
ever shall offend against the provisions of this sec- 
tion shall be guilty of a misdemeanor, and shall 
also forfeit the sum of one thousand dollars. The 
penalties prescribed herein shall be recovered by 
suit in the name of the people of this state, to be 
prosecuted by the attorney general. 

§ 5. Licensees under the provisions of this act 
shall pay their proportionate share of the expen- 
ses of the banking department as is now required 
of banks and other corporations supervised by the 
superintendent of the banking department by sec- 
tion six of chapter four hundred and nine of the 
laws of eighteen hundred and eighty-two, and for 
such purpose said licensees shall be subjected to 
the provisions of said section. 

§ 6. Licensees under the provisions of this act 
shall he granted a limit of twenty days after Jan- 
uary first and July first respectively, in which to 
file the semi-annual statements in the office of the 
superintendent of the banking department, and 
upon failure to so report within the specified time 
or to otherwise comply with the requirements of 
this act, the superintendent shal] revoke the said 
license, as provided by section seven of this act. 

§ 7. Whenever it shall appear to the said su- 
perintendent from an examination made or report 
submitted by such licensee under this act, or from 
sufficient information otherwise obtained that 
such licensee is conducting its business and af- 
fairs in an unsafe or unauthorized manner, he 
shall, by an order under his hand and seal of 
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office addressed to such licensee, direct said li- 
censee to discontinue such unsafe or illegal prac- 
tices and to conform to the requirements of its 
charter and of law, and to provide for the safety 
and security of its transactions. If such licensee 
shall neglect or refuse to make any report as 
hereinbefore specifiedy or to comply with such 
order as aforesaid ; or whenever it shall appear to 
the superintendent that it is unsafe or inexpedient 
for any such licensee to continue the transaction 
of business, he shall forthwith revoke the license 
of such company and serve a copy of the order of 
revocation on said company at its head office. 
A copy of said order shall also be served upon 
each agent or representative of said company 
named, as prescribed by section four of this act, 
by depositing the same in the post office directed 
to each of said agents at his place of business. 
The superintendent may also, in his discretion, 
publish such order with such other facts as he 
may deem proper for six successive days in the 
state paper published in the city of Albany. 


§ 8. It shall be the duty of the superintendent 
of the banking department, on or before the first 
day of March in each year, to communicate to the 
legislature a statement of the condition of every 
company and others described in section one, au- 
thorized to transact business in this state, or from 
which a report has been received for the preced- 
ing year, giving in detail the actual financial con- 
dition of every such company, together with such 
other facts as may, in his judgment, be right and 
proper to communicate for the public benefit. It 
shall be the duty of the superintendent to print 
the said report as a separate document, the cost of 
the same to be defrayed in like manner as other 
expenses incurred in and about the conducting of 
the business of the said department. 

§ 9. Every corporation, company, firm or as- 
sociation described in section one of this act, shall, 
before being authorized to transact business with- 
in this state, by an instrument in writing, duly ex- 
ecuted, appoint the superintendent of the banking 
department of this state the true and lawful attor- 
ney of such corporation, upon whom all lawful 
process in any action or proceeding by any resi- 
dent of this state against such corporation, com- 
pany or association may be served, with the same 
effect as if such corporation, company or associa- 
tion existed in this state and had been lawfully 
served with process therein. A certificate of 
such appointment, duly certified and authenticat- 
ed, shall be filed in the office of the superinten- 
dent of the banking department, and copies certi- 
fied by him or his deputy shall be deemed suffi- 
cient evidence in regard thereto. Service in favor 
of a resident of this state upon such attorney shall 
thereafter be deemed a personal service upon such 
corporation, company or association. Whenever 
jawful process against such corporation, company 
or association shall be served upon the superinten- 
dent of the banking department, under the pro- 
visions of this act, he shall forthwith forward a 
copy of the process served on him, by mail, pre- 
paid, and directed to the president or secretary of 
the corporation, company or association at the 
last- named postoffice address of such corporation, 
company or association. For each copy of pro- 
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cess the superintendent shall collect the sum of 
two dollars, which shall be paid by the plaintiff 
or moving party at the time of such service, the 
same to be recovered by him as a part of his tax- 
able disbursements, if he succeeds in his suit or 
proceeding. The term ‘‘process” in this act in- 
cludes any writ, summons, petition or order 
whereby any suit, action or proceeding shall be 
commenced by a resident of this state. 

1o. The supervisory powers granted under 
this act shall also apply to associations, copartner- 
ships, joint-stock companies or corporations or- 
ganized under the laws of this state, who sell, or 
offer for sale, or negotiate bonds or notes secured 
by deed of trust or mortgage of real estate, situate 
outside of this state, owned, issued, negotiated or 
guaranteed by it or them. 

§ 11. The provisions of this act shall not apply 
to trust, loan, mortgage, security, guarantee or 
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indemnity companies or associations, organized 
under the laws of another state, which now do or 
hereafter may make the deposit of securities with 
the superintendent of the banking department re- 
quired by section two hundred and twenty-four of 
chapter four hundred and nine of the laws of 
eighteen hundred and eighty-two. 

§ 12. The sum of three thousand dollars, or 
so much thereof as may be necessary, is hereby 
appropriated out of any moneys in the treasury 
not otherwise appropriated, to defray the expenses 
of carrying out the provisions of this act, to be 
paid from the Treasury on the order of the super- 
intendent of the banking department, said sum to 
be refunded to the Treasury by the licensees under 
this act on assessment made by the said superin- 
tendent as provided by section five of this act. 

§ 13. This act shall take effect July first, 
eighteen hundred and ninety. 


QUERIES AND REPLIES. 


Payment of Certificate of Deposit. 
THE BENNETT STATE BANK, t 
BENNETT, Iowa, May 8, 1890. 
Lditor Banking Law Journal : 

DEAR SiR: Please allow me to become a mem- 
ber of your family of inquirers. A. presents a 
check on this bank and receives therefor a certifi- 
cate of deposit payable to B.; not made so on his 
explicit order, but because he says he wishes to 
pay said money to B. And the certificate of de- 
posit is made thus with his knowledge and no 
objection is raised. A. owes C., and on meeting 
him, C. asks for settlement, and A. finally gives 
him the certificate of deposit made payable to or- 
der of B., having first indorsed it in blank. C. 
presents same at bank and payment is refused on 
account of B.’s indorsement not appearing on it. 
C. then goes to B, and asks as a favor that B. in- 
dorse said certificate of deposit. B. refuses and 
wishes C. to allow him to retain said certificate of 
deposit, which C. refuses. B. then comes to 
bank, inquires if such certificate of deposit has 
been issued, and is informed that it has been, 
He then informs the cashier that A. has not 
turned the same over to him, which he has previ- 
ously agreed to do, and desires if said certificate 
is presented by any one else, not to pay same. 

Question.—Can A. return the certificate of de- 
posit to bank and require payment of same without 
giving indemnity bond against suit or claim of 
B? An opinion in your next issue will oblige 

M. G. BLAcKMAN, Cashier. 


Answer.—Receiving this inquiry only on 
May 12th, with request for reply in the May 
15th issue, deprives us of the opportunity of 


giving the question presented as thorough 
consideration as we might wish. 


The fact as to ownership of the money at 
the time of deposit, is of the highest im- 
portance in reaching a conclusion. If, when 
A. made the deposit, he stated or admitted 
to the bank that he was the agent or em- 
ployee of B., that the moneys he was de- 
positing were B.’s funds which he wanted to 
pay to B., for that purpose taking a certifi- 
cate of deposit to B.’s order, the course of 
the bank in the matter is clear. It has re- 
ceived B.’s money, through his agent. It has 
issued its certificate of deposit therefor to 
B.’s order, which is still in the possession of 
that agent, and B. has notified it of his own- 
ership, and warned it not to pay it to anyone 
else. Under such circumstances it should 
refuse to pay A. on his presentation of the 
certificate, unless it was amply secured in so 
doing. 

But if the money deposited was the prop- 
erty of A., the depositor, who was simply in- 
debted to B., and intended to use it in pay- 
ing off his indebtedness—and this we infer to 
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be the fact from the language of the inquiry— 
will the simple deposit of the money by A., 
and taking a certificate payable to B.’s order, 
coupled with an intention to deliver it to B., 
transfer the title to the deposit to B. where 
A. has changed his mind, and never deliv- 
ered the certificate to him ? 


On this question, whatever might be held 
as to transfer of title where B. knew of the 
deposit and assented to it as a payment of 
A.’s indebtedness, even though the certificate 
was never delivered to him—a question on 
which there is some doubt—it is clear that 
until B.’s knowledge and assent, he took no 
title to the deposit; and until such assent, A. 
still retained control over the deposit, and 
possessed the power of revoking the designa- 
tion previously made. Time nor space will 
not permit our going into this question in de- 
tail, but there is abundant authority for this 
proposition. Did A. revoke the designation 
of payment to B., previous to B.’s assenting 
thereto? It would seem from the statement 
in the inquiry, that he did, for before B. 
called at the bank and inquired if the certifi- 
cate had been issued—before which time he 
had no knowledge of the deposit—A. had 
indorsed the certificate to C. and C. had pre- 
sented it and demanded payment of the 
bank, the doing of which, we think, operated 
as a revocation by A. of his previous desig- 
nation of B. as beneficiary. Consequently, 
before B. knew of, or had an opportunity of 
assenting to the deposit and accepting the 
bank as his debtor in place of A., and while 
he still retained his right of action against A. 
on the original indebtedness, A. revoked the 
disposition so made, and B. acquired no title 
to the deposit. As a consequence the con- 
clusion would follow that the deposit still be- 
longed to A., and that he would be entitled 
to it, without giving the bank indemnity 
against loss at the suit of B. who had no 
right thereto. 


Three cases arising out of the giving of 
certificates of deposit under circumstances 
somewhat similar, have come under our no- 
tice, and will be briefly cited here for the in- 


struction which they may afford in connec- 
tion with the subject of inquiry. 

1. Phillips v. Franciscus et al, 52 Mo., 
370. One Stansberry collected for Phillips, 
the plaintiff, certain moneys, and after mak- 
ing certain payments, there was a balance in 
his hands of $388 due plaintiff. Stansberry 
took $388 of his own money, put it in an en- 
velope and sealed it up, and deposited it with 
the defendants, bankers, as a special deposit, 
receiving a certificate of deposit specifying 
that it was to be delivered to Stansberry or 
his order on demand. Stansberry, in fact, 
made the deposit as a trust fund for plaintiff, 
and plaintiff gave his assent to this disposi- 
tion of the debt that was due him. But be- 
fore Stansberry indorsed or delivered the cer- 
tificate to plaintiff, he made an assignment 
for benefit of his creditors. Subsequently he 
indorsed and delivered the certificate to 
plaintiff, who sued the bank thereon. The 
latter defended on the ground that the as- 
signee for creditors of Stansberry took title 
to the deposit. The court found that the 
package was not covered by the assignment ; 
that after giving his assent the money so de- 
posited in trust became plaintiff's property, 
and the subsequent transfer of the certificate 
made his title complete in law. He was 
therefore allowed a recovery against the bank. 

This case would seem to recognize that 
there might be transfer of title to a deposit 
evidenced by a certificate, without delivery of 
the certificate, upon the mere assent of the 
creditor to take the deposit in satisfaction of 
his debt ; but it differs from the case at hand 
in that the assen¢ of the creditor was given to 
take the deposit, while it was yet at his disposal, 
while in the case we are considering the - 
dedication of the deposit to the payment of 
the creditor's debt had been revoked before 
he knew of or assented thereto. 

2. Sims v. U. S. Trust Co., 103 N. Y., 
472. Plaintiff delivered to one Crowell his 
check on the People’s Bank, payable to the 
order of defendant, the U. S. Trust Co., for 
$5,000, with verbal directions to deposit the 
money to his credit with defendant. Instead 
of doing as directed, Crowell delivered the 
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check to defendant, but requested and re- 
ceived therefor a certificate of deposit paya- 
able to himself as trustee for plaintiff, and 
shortly thereafter drew the money thereon 
and converted it to his own use. 

The court held that the defendant was 
liable to plaintiff for the amount. That the 
check imported ownership of the money 
by plaintiff, and having accepted the deposit, 
it was bound to retain it until disbursed by 
his instructions. 

This case differs from the one we are con- 
sidering, in that here the title was in another 
than the one to whom the certificate was 
issued. In the case submitted, the title was 
in A., the depositor, to whom the certificate 
was issued payable to B. 

3. Honig v. Pacific Bank, 73 Cal., 464. 
Peyser, the clerk of Honig, the plaintiff, who 
was entrusted with the collection of Honig’s 
moneys, deposited an amount of the latter’s 
money with the defendant bank, taking a 
certificate to the effect that Honig had de- 
posited the money, which was payable on re- 
turn of certificate properly indorsed. On the 
certificate book under the head “To whose 
order,” Peyser wrote, “N. Honig, by S. A. 
Peyser.” Subsequently the bank paid the 
money to Peyser and he returned the certifi- 
cate to it. During all this time, and long 
subsequently, Honig was ignorant of the de- 
posit, the certificate, or its payment. Learn- 
ing thereof, he brought suit against the bank 
thereon, although the certificate was then in 
possession of the bank. The Supreme Court 
of California, two judges dissenting, held the 
bank liable on the ground that he might ratify 
the deposit to his credit, without ratifying its 
payment. 

This case, it will be observed, is very simi- 
lar to the one we axe considering. A deposit 
is made and certificate taken to the order of 
one other than the party depositing. In the 
California case the bank is held liable to the 
payee for paying the certificate to the party 
depositing. In the case we are considering, 
the bank is hesitating as to paying the party 
depositing for fear of suit by the payee. But 
the decision in the California case proceeds 
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on the assumption that the money deposited 
belongs to the payee, and has been deposited 
by his clerk; while in the present case, it is 
assumed that A. is not the clerk of B. and 
the money deposited is A.’s, not B.’s. If 
there is any doubt on this point, the safer 
plan would be for the bank to require indem- 
nity before paying. Better risk a suit for 
damages for refusal to pay, rather than pay 
the wrong party and then have to pay the 
whole amount over again. 

By way of summary of the foregoing hur- 
ried, and somewhat loosely constructed re- 
ply, we would say : 

1. If the deposit was the money of B., 
made by A. as his agent, do not pay A. with- 
out indemnity. 

2. But if the deposit was the money of A. 
which he intended to pay to B., taking a cer- 
tificate for that purpose; and before B.’s 
knowledge or assent thereto, A. revoked the 
designation of B., as beneficiary, the law 
would seem to be clear that A. alone would 
be entitled to the fund, and it could be safely 
paid him on return of the certificate, as B. 
would have no title or claim thereto. 

3- But, further, if the title to the fund as 
originally deposited is in doubt, or if, title 
being in A., the bank holding the money 
would rather not risk the uncertainty of the 
law, notwithstanding it is apparently clear in 
such event that after revocation before B.’s 
assent, A. still retains title, the safer and 
surer course would be to require indemnity 
in any event. 


Security of Unregistered Pledgee of 
Stock in Wisconsin. 


MILWAUKEE, WIs., May 8, 18go. 
Editor Banking Law Journal. 

DEaR Sir: I read in your last number a state- 
ment of the law of Iowa that a pledgee of stock, 
not transferred on the books by the company, 
could not hold the stock if it was afterwards at- 
tached at the office of the company by a creditor 
of the original stockholder. 

Has there been any decision in Wisconsin on 
this point? It is of importance to all bankers. 

SUBSCRIBER. 


Answer.—The Wisconsin statute provides 
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that transfers of shares “shall not be valid, 
except between the parties thereto,” until en- 
tered on the books in manner prescribed. 
Sec. 1751, Rev. Stat. 

In Application of Murphy,51 Wis.,519, de- 
cided in 1881, the Supreme Court of Wis- 
consin held, under this statute, that an attach- 
ment or execution creditor whose writ was 
levied upon certain shares (which had been 
transferred by indorsement and delivery) be- 
fore entry of the transfer, took the same as 
against the person to whom the certificate 
had been transferred. 

Here, as in Iowa, Colorado, and many 
other states, bankers taking an assignment of 
stock as collateral security, must be under 


the necessity of registering the transfer, in 
order, really, to have the security. 


CONGRESSIONAL RECORD. 


The two most important subjects before 
Senate and House at present are silver and 
the tariff. In the Senate the Jones bill, re- 
ported from the Committee on Finance as a 
substitute for the Windom bill, and published 
in a previous number, is under discussion. 
In the House, the McKinley tariff bill is 
the subject of protracted debate. 

We defer an account of the proceedings 
upon these measures, until they reach a more 
finished stage. 


CURRENT NEWS AND TOPICS. 


CAPTURE OF W. H. Pope.—W. H. Pope, the 
defaulting bank teller of Louisville, Ky., was 
captured near Duluth, Minn., on May gth by De- 
tective Crawford on board the boat Dixon, bound 
for Canada. Pope was teller of the Louisville 
City National Bank. Early in March he abscond- 
ed with about $40,000 of the bank’s funds. It 
was then discovered that he had been living a Je- 
kyll-Hyde life. He had been regarded by his 
friends as a very modest man, inclined to piety. 
It came out afterwards, however, that he had 
been living a fast life. 


BANK FAILurEs.—A cyclone of bank failure 
seems to have struck Philadelphia and the outly- 
ing districts. On April 30th the Bank of Ameri- 
ca, a state institution, with twelve branches in dif- 
ferent parts of the city, closed its doors. On the 
following day the Gloucester City National Bank 
of Gloucester, N. J., an institution closely allied 
to the Bank of America, was also forced to sus- 
pend. On May 2d the Fidelity Surety Trust and 
‘Safe Deposit Company of Camden, N. J., whose 
president, Charles L. Work, was also president 
of the Gloucester bank, stopped payment, as did 
also the Port Norris Bank, a branch of the Cam- 
den Company. On the same day the Merchants’ 
Bank of Atlantic City, N. J., with branches at 
Muller’s Hill, Egg Harbor and Elmer, felt the 


whirlwind and went down. Onthe 5th of May 
the Montgomery Insurance, Trust and Safe De- 
posit Company of Norristown, Pa., after an hour’s 
run upon its funds, suspended payment. The 
Montgomery National Bank, however, bravely 
weathered the storm and paid all demands. The 
officers of the Bank of America have been arrested 
on charges of receiving deposits with knowledge 
of insolvency, and of embezzlement. The as- 
signee of the bank on May 7th presented to the 
stockholders a statement of liabilities and assets 
which showed a nominal surplus of $237,697.54. 
Among the assets, however, was the amount of 
$634, 689.92 for bills receivable, and how much of 
this was good and how much bad he was not pre- 
pared to say. 

TRIAL OF P. J. CLAASSEN.—The trial of P. J. 
Claassen, the ephemeral president of the Sixth Na- 
tional Bank, is in progress before Judge Benedict 
in the United States Circuit Court. George H. 
Pell, his co-conspirator in the manipulation of the 
assets of the Lenox, Equitable and Sixth Na- 
tional is also on trial before the court of General 
Sessions in New York. It is a question which 
case will get to the jury first. 

DEFALCATION IN THE ALBANY CiTy Na- 
TIONAL.—Excitement is high in Albany, N. Y., 
over the discovery of the defalcation of the book- 
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keeper of the City National Bank. United States 
Bank Examiner Groesbeck is in charge, and is 
making an examination. The book-keeper, Whit- 
ney, has been arrested. While the bank has been 
hurt by the defalcation, the directors assert that 
it is not in the least danger of going down, and 
have issued an open letter stating that the bank is 
amply able to meet all obligations. 


MIssING BROKER QUINLAN. — Washington 
Quinlan, a New York broker, of No. 2 Wall 
street, is missing. On May 8th two attachments 
were issued against his property; one in behalf of 
Ellen Quinlan, who had already obtained an at- 
tachment for $13,200, for $2,212, being dividend 
and interest money which Quinlan held for her. 
The other was in behalf of the Omaha Loan and 
Trust Company, of Omaha, Neb., for $16,100. 
This is money owed to it as the proceeds of sales 
of Western farm mortgages guaranteed by it. 
Quinlan had dealt largely in these securities as its 
agent. 


Bair & Co.—John I. Blair is the senior part- 
ner of the new banking house of Blair & Co., 
which began business on May Ist at 10 Wall 
strect, in the former offices of the Manhattan 
Trust Company. He is the well known New 
Jersey millionaire, and the other members of the 
firm are also of large fortunes. They are Mr. 
Blair’s son, D. C. Blair ; his grandson, Clinton L. 
Blair, and two other relatives, Oliver C. Ewart 
and James A. Blair. James A. Blair has been 
associated with John I. Blair in many business 
enterprises, and is a man of broad experience in 
financial matters. He came here from Kansas 
City to live, and at his former home he was presi- 
dent of the Fidelity Trust Company and was con- 
nected with several other financial institutions. 


BANKING Notes From MExico.—The Na- 
tional Bank of Mexico, besides paying 14 per 
cent. annual dividend to its shareholders on their 
paid-up capital for the year 1889, has added to its 
reserve funds till these now reach $2,040,000, and 
a dividend of 15 per cent. is paid on founders’ 
shares. The report shows a large increase in mer- 
cantile loans and circulation. The report is re- 
markably hopeful in tone, and takes an encourag- 
ing view of business in Mexico. The branches of 
this institution have largely increased their busi- 
ness. 

All the banks are taking measures to prevent 
the heavy expropriation of silver dollars, which 
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are in great demand by merchants, in order to 
take advantage of the low rate of exchange now 
ruling. 

Later information from Europe indicates that 
the new bank at Fomento will be formed. A vast 
amount of capital is going into real estate opera- 
tions owing to the great number of houses in pro- 
cess of erection. The growth of the City of Mex- 
ico is extraordinary, and investors net from 8 to 10 
per cent. 


A CANADIAN LOAN AND TrusT COMPANY.—A 
cable dispatch from London to the Toronto Glode 
says: ‘‘The Canada Settlers’ Loan and Trust 
Company has just issued its prospectus, with a 
share capital of half a million pounds sterling. 
Its object is to conduct business in Manitoba and 
the Northwest. The company specially hopes to 
do business under the act permitting mortgages on 
free-grant lands. The directors include several 
well known men.” 


MANTON MARBLE ON SILVER.—Mr. Manton 
Marble has contributed his quota to the general 
confusion of the silver question by writing a letter 
to Mr. Carlisle urging that the American ratio of 
coinage (16 to 1) be changed to conform to that of 
the Latin Union, which is 154 to 1. The reasons 
advanced by Mr. Marble are scientific from the 
bimetalist point of view, and are stated with much 
force, especially in this paragraph : 

General Schenck could not have played poker 
under conventions so discordant as these. He 
never made five white chips equivalent to one blue 
chip when everybody else at table made one blue 
chip equivalent to ten white chips. Yet in the 
great game of the world’s commerce such has been 
the costly oddity of the United States. 


That Mr. Marble believes thoroughly in the 
soundness of his views, and shrinks not from the 
logic of his position, is shown by his recommenda- 
tion that ali of our silver dollars be called in and 
recoined at the new ratio, 15} to 1, each holder 
being given a new dollar, plus 3 cents, for each 
old dollar, the silver certificates to be redeemed in 
the same way. Mr. Marble writes from London, 
where he has been a witness to the recent rejec- 
tion of bimetalism by Mr. Goschen and Lord 
Salisbury, whom he rightly considers the only 
ministers capable of the task of bringing England 
into the bimetallic fold. Their refusal, he says, 
is, therefore, doubly decisive. The only way to 
turn this fresh defeat into victory is for America 
to abandon her solitary 16 standard and adopt 
that of 154, etc., etc.—N. Y. Zvening Post, May 12. 











